SUBPART F:  USE OF FUNDS AND PAYOR OF LAST RESORT

	PROPOSED/ANALYSIS
	CURRENT
	STATUTE/CONFERENCE REPORT



	303. 500 – Use of funds and payor of last resort.
	
	

	303.500

Each Statewide system must include written policies and procedures that meet the requirements of the--

(a) Use of funds provisions in Sec.  303.501; and
(b) Payor of last resort provisions in Sec. Sec.  303.510 through 303.521 (regarding the identification and coordination of funding 

resources for, and the provision of, early intervention services under Part C of the Act within the State).


	303.173
Each application must include--

(a) Funding policies that meet the requirements in Secs. 303.520 and 303.521;

(b) Information about funding sources, as required in Sec. 303.522;

(c) Procedures to ensure the timely delivery of services, in accordance with Sec. 303.525; and

(d) A procedure related to the timely reimbursement of funds under this part, in accordance with Secs.303.527(b) and 303.528.

303.174

Each application must include--

(a) A copy of each interagency agreement that has been developed under Sec. 303.523; and

(b) Information to show that the requirements in Sec. 303.524 are met.


	

	303.501 – Permissive use of funds by the lead agency.
	
	

	303.501

A lead agency may use funds under this part for activities or expenses that are reasonable and necessary for implementing the State's early 

intervention program for infants and toddlers with disabilities including funds—
303.501(a) For direct early intervention services for infants and toddlers with disabilities and their families under this part that are not 

otherwise funded through other public or private sources (subject to Sec. Sec.  303.510 through 303.521);

303.501 (b) To expand and improve on services for infants and toddlers with disabilities and their families under this part that are otherwise 

available;

303.501 (c)(1) To provide FAPE as that term is defined in Sec.  303.15, in accordance with Part B of the Act, to children with disabilities from their third birthday to the beginning of the following school year;

303.501 (2) The provision of FAPE under paragraph (c)(1) of this section does not apply to children who continue to receive early intervention services under this part in accordance with paragraph (d) of this section and Sec.  303.211;

303.501(d) With the written consent of the parents, to continue to provide early intervention services under this part, in lieu of FAPE provided in accordance with Part B of the Act, to children with disabilities from their third birthday (pursuant to Sec.  303.211) until those children enter, or are eligible under State law to enter, kindergarten; and

303.501 (e) In any State that does not provide services under Sec.  303.204 for at-risk infants and toddlers as defined in Sec.  303.5, to strengthen the statewide system by initiating, expanding, or improving collaborative efforts related to at-risk infants and toddlers, including establishing linkages with appropriate public and private 

community-based organizations, services, and personnel for the purposes of—
 303.501 (1) Identifying and evaluating at-risk infants and toddlers;

    (2) Making referrals for the infants and toddlers identified and evaluated under paragraph (e)(1) of this section; and

303.501  (3) Conducting periodic follow-up on each referral, to determine if the status of the infant or toddler involved has changed with respect to the eligibility of the infant or toddler for services under this part.


	303.560
A lead agency may use funds under this part that are reasonable and necessary for administering the State's early intervention program for infants and toddlers with disabilities.

303.3
Funds under this part may be used for the following activities:

a) To maintain and implement a statewide system of early intervention services for children eligible under this part and their families.

303.3(b) For direct services for eligible children and their families that are not otherwise provided from other public or private sources.

303.3(c) To expand and improve on services for eligible children and their families that are otherwise available, consistent with Sec. 303.527.

303.3(d) To provide a free appropriate public education, in accordance with part B of the Act, to children with disabilities from their third birthday to the beginning of the following school year.

303.3(e) To strengthen the statewide system by initiating, expanding, or improving collaborative efforts related to at-risk infants and toddlers, including establishing linkages with appropriate public or private community-based organizations, services, and personnel for the purpose of—
303.3 (1) Identifying and evaluating at-risk infants and toddlers;

(2) Making referrals of the infants and toddlers identified and evaluated under paragraph (e)(1) of this section; and

303.3(3) Conducting periodic follow-up on each referral under paragraph (e)(2) of this section to determine if the status of the infant or toddler involved has changed with respect to the eligibility of the infant or toddler for services under this part.

	638
In addition to using funds provided under section 633 to maintain and implement the statewide system required by such section, a State may use such funds-- 

638(1) for direct early intervention services for infants and toddlers with disabilities, and their families, under this part that are not otherwise funded through other public or private sources; 
638(2) to expand and improve on services for infants and toddlers and their families under this part that are otherwise available; 

638(3) to provide a free appropriate public education, in accordance with part B, to children with disabilities from their third birthday to the beginning of the following school year; 
638(4) with the written consent of the parents, to continue to provide early intervention services under this part to children with disabilities from their 3rd birthday until such children enter, or are eligible under State law to enter, kindergarten, in lieu of a free appropriate public education provided in accordance with part B; and 
638(5) in any State that does not provide services for at- risk infants and toddlers under section 637(a)(4), to strengthen the statewide system by initiating, expanding, or improving collaborative efforts related to at-risk infants and toddlers, including establishing linkages with appropriate public or private community-based organizations, services, and personnel for the purposes of—

(A) identifying and evaluating at-risk infants and toddlers; 

(B) making referrals of the infants and toddlers identified and evaluated under subparagraph (A); and 
648(C) conducting periodic follow-up on each such referral to determine if the status of the infant or toddler involved has changed with respect to the eligibility of the infant or toddler for services under this part.

	303.510 – Payor of last resort.
	
	

	303.510
(a) Nonsubstitution of funds. Except as provided in paragraph (b) of this section, funds under this part may not be used to satisfy a financial commitment for services that would otherwise have been paid for from another public or private source, including any medical program administered by the Department of Defense, but for the enactment of Part C of the Act. Therefore, funds under this part may be used only for early intervention services that an infant or toddler with a disability needs but is not currently entitled to receive or have payment made from any other Federal, State, local, or private source (subject to Sec. Sec.  303.520 and 303.521).


	303.527
  (a) Nonsubstitution of funds. Except as provided in paragraph (b)(1) of this section, funds under this part may not be used to satisfy a financial commitment for services that would otherwise have been paid for from another public or private source, including any medical program administered by the Secretary of Defense, but for the enactment of part C of the Act. Therefore, funds under this part may be used only for early intervention services that an eligible child needs but is not currently entitled to under any other Federal, State, local, or private source.


	640(a)
(a) Nonsubstitution.--Funds provided under section 643 may not be used to satisfy a financial commitment for services that would have been paid for from another public or private source, including any medical program administered by the Secretary of Defense, but for the enactment of this part, except that whenever considered necessary to prevent a delay in the receipt of appropriate early intervention services by an infant, toddler, or family in a timely fashion, funds provided under section 643 may be used to pay the provider of services pending reimbursement from the agency that has ultimate responsibility for the payment.


	303.510(b) 

(b) Interim payments--reimbursement. If necessary to prevent a delay in the timely provision of appropriate early intervention services to a child or the child's family, funds under this part may be used to pay the provider of services (for services and functions authorized under this part, including health services as defined in Sec.  303.16 (but not medical services), child find functions described in Sec. Sec.  303.115 through 303.117 and Sec. Sec.  303.300 through 303.303, and evaluations and assessments in Sec.  303.320), pending reimbursement from the agency or entity that has ultimate responsibility for the payment.
	303.527(b)(2)(i) – (iii)
    (b) Interim payments--reimbursement. (1) If necessary to prevent a delay in the timely provision of services to an eligible child or the 

child's family, funds under this part may be used to pay the provider of services, pending reimbursement from the agency or entity that has ultimate responsibility for the payment.

    (2) Payments under paragraph (b)(1) of this section may be made 

for--

    (i) Early intervention services, as described in Sec. 303.12;

    (ii) Eligible health services (see Sec. 303.13); and

    (iii) Other functions and services authorized under this part, including child find and evaluation and assessment.

303.527(b)(3)
    (3) The provisions of paragraph (b)(1) of this section do not apply to medical services or ``well-baby'' health care (see 

Sec. 303.13(c)(1)).


	

	303.510 (c)

(c) Non-reduction of benefits. Nothing in this part may be construed to permit a State to reduce medical or other assistance available or to alter eligibility under Title V of the Social Security Act, 42 U.S.C. 701 et seq., (SSA) (relating to maternal and child health) or Title XIX of the SSA, 42 U.S.C. 1396 (relating to Medicaid), within the State.
	303.527(c)    

(c) Non-reduction of benefits. Nothing in this part may be construed to permit a State to reduce medical or other assistance available or to alter eligibility under title V of the Social Security Act (SSA) (relating to maternal and child health) or title XIX of the SSA (relating to Medicaid for children eligible under this part) within the State.

	640(c)

(c) Reduction of Other Benefits.--Nothing in this part shall be construed to permit the State to reduce medical or other assistance available or to alter eligibility under title V of the Social Security Act (relating to maternal and child health) or title XIX of the Social Security Act (relating to medicaid for infants or toddlers with disabilities) within the State.

	303.511 – Establishing a financial responsibility for, and methods of, ensuring services.
	
	

	303.511(a)
(a) General. Each State must ensure that it has in place methods for establishing financial responsibility (consistent with the methods 

adopted under Part B of the Act, where appropriate) and providing early intervention services under this part. The methods must meet the requirements of this subpart, and be set forth in—

(1) State law or regulation;

(2) Signed interagency and intra-agency agreements between respective agency officials that clearly identify the financial and 

service provision responsibilities of each agency (or entity within the agency); or

(3) Other appropriate written methods determined by the Governor of the State, or the Governor's designee, and approved by the Secretary through the review and approval of the State's application.


	303.520
  (a) General. Each lead agency is responsible for establishing State policies related to how services to children eligible under this part and their families will be paid for under the State's early intervention program. The policies must--

    (1) Meet the requirements in paragraph (b) of this section; and

    (2) Be reflected in the interagency agreements required in Sec. 303.523.

	640(b)Obligations Related to

and Methods of Ensuring Services.
(1) Establishing financial responsibility for services.--  

(3) Special rule.--The requirements of paragraph (1) may be met through—
(A) State statute or regulation; (B) signed agreements between respective agency officials that clearly identify the responsibilities of each agency relating to the provision of services; or (C) other appropriate written methods as determined by the Chief Executive Officer of the State or designee of the officer and approved by the Secretary through the review and approval of the State's application pursuant to section 637.

	303.511(b)
(b) Financial responsibility. Each method must define the financial responsibility of each agency for paying for early intervention services or other functions authorized under this part including child find and evaluations and assessments (consistent with State law and the requirements of this part).


	303.523
 (b) Financial responsibility. Each agreement must define the financial responsibility, in accordance with Sec. 303.143, of the agency for paying for early intervention services (consistent with State law and the requirements of this part).


	640(b)(1)(A)
(1) Establishing financial responsibility for services.-- 

(A) In general.--The Chief Executive Officer of a State or designee of the officer shall ensure that an interagency agreement or other mechanism for interagency coordination is in effect between each public agency and the designated lead agency, in order to ensure-- 

(i) the provision of, and financial responsibility for, services provided under this part; and

	303.511(c)(1)

(c) Procedures for resolving disputes. (1) Each method must include procedures for achieving a timely resolution of intra-agency and interagency disputes about payments for a given service, or disputes about other matters related to the State's early intervention service program. Those procedures must include a mechanism for resolution of intra-agency disputes within agencies and for the Governor, Governor's designee, or the lead agency to make a final determination for interagency disputes, which determination must be binding upon the agencies involved.


	303.523(c)
    (c) Procedures for resolving disputes. (1) Each agreement must include procedures for achieving a timely resolution of intra-agency and interagency disputes about payments for a given service, or disputes about other matters related to the State's early intervention program. Those procedures must include a mechanism for making a final determination that is binding upon the agencies involved.

303.528

  Each system must include a procedure for securing the timely reimbursement of funds used under this part, in accordance with Sec. 303.527(b).

	640(b)(1)(A)(ii) 
(ii) such services are consistent with the requirements of section 635 and the State's application pursuant to section 637, including the provision of such services during the pendency of any such dispute. 



	303.511(c)(2)

  (2) The method must—
    (i) Permit the agency to resolve its own internal disputes (based on the agency's procedures that are included in the agreement), so long as the agency acts in a timely manner; and

    (ii) Include the process that the lead agency will follow in achieving resolution of intra-agency disputes, if a given agency is unable to resolve its own internal disputes in a timely manner.


	303.523(c)    

(2) The agreement with each agency must--

    (i) Permit the agency to resolve its own internal disputes (based on the agency's procedures that are included in the agreement), so long as the agency acts in a timely manner; and

(ii) Include the process that the lead agency will follow in achieving resolution of intra-agency disputes, if a given agency is unable to resolve its own internal disputes in a timely manner.


	

	303.511(c)(3)

(3) If, during the lead agency's resolution of the dispute, the Governor, Governor's designee, or lead agency determines that the assignment of financial responsibility under this section was inappropriately made--

    (i) The Governor, Governor's designee or lead agency must reassign the responsibility to the appropriate agency; and

    (ii) The lead agency must make arrangements for reimbursement of any expenditures incurred by the agency originally assigned responsibility.


	Note of 303.523
Note: A State may meet the requirement in paragraph (c)(1) of this section in any way permitted under State law, including (1) providing for a third party (e.g., an administrative law judge) to review a dispute and render a decision, (2) assignment of the responsibility by the Governor to the lead agency or Council, or (3) having the final decision made directly by the Governor.


	640(b)(2)(B)
(2) Reimbursement for services by public agency.-- 

(A) In general.--If a public agency other than an educational agency fails to provide or pay for the services pursuant to an agreement required under paragraph (1), the local educational agency or State agency (as determined by the Chief Executive Officer or designee) shall provide or pay for the provision of such services to the child.

(B) Reimbursement.--Such local educational agency or State agency is authorized to claim reimbursement for the services from the public agency that failed to provide or pay for such services and such public agency shall reimburse the local educational agency or State agency pursuant to the terms of the interagency agreement or other mechanism required under paragraph (1). 



	303.511(d)

(d) Delivery of services in a timely manner. The methods adopted by the State under this section must--(1) Include a mechanism to ensure that no services that a child is entitled to receive under this part are delayed or denied because of disputes between agencies regarding financial or other responsibilities; and

(2) Be consistent with the written funding policies adopted by the State under this subpart.
	303.525
Each lead agency is responsible for the development of procedures to ensure that services are provided to eligible children and their families in a timely manner, pending the resolution of disputes among public agencies or service providers.


	

	303.511(e)

(e) Additional components. Each method must include any additional components necessary to ensure effective cooperation and coordination 

among, and the lead agency's general supervision (including monitoring) of, all public agencies and early intervention service providers involved in the State's early 

intervention service programs.


	303.523
(d) Additional components. Each agreement must include any 

additional components necessary to ensure effective cooperation and coordination among all agencies involved in the State's early intervention program.
	

	303.520 – Policies related to the use of public insurance or benefits and private insurance or payment of services.
	
	

	ANALYSIS of 303.520
The National Early Intervention Longitudinal Study (NEILS) indicates that approximately 44 percent of the families participating in the Part C program participate in a government-assisted health insurance or public benefits program such as Medicaid or the State Children's Health Insurance Program (SCHIP)(http://www.sri.com/neils). 

In addition, the FY 2002 Part C IDEA Annual Performance Reports (APRs) required to be submitted by States to the Department on March 31, 2004 indicated that Federal Medicaid funds represent an average of 23.7 percent of the State's overall Part C early intervention program budget for the 27 States for which Medicaid dollars were reported on a disaggregated basis. Given this information, we believe that it is important for the regulations to be clear about when and how States may access a parent's public insurance or benefits. The Department believes that most parents will provide the requisite consent if requested. There may be some costs to obtaining consent; however, they are likely to be minimal because the requests are likely to be made during the already existing intake process, at which time the parents could be asked to sign any consent forms needed by the State. There would also be some loss of revenue to States if parents enrolled in public insurance or benefit programs refuse to provide consent. In this regard, the Department believes that any increased cost to States that may result from this requirement is outweighed by the benefits of protecting the privacy and autonomy of the family and minimizing the potential negative impact on a family's credit rating, immigration status, insurability, and status under other programs. [FR 72 Page 26488-26489].

303.520(a)(1)(i)

(1)The State may use the public insurance

or benefits program of a parent or infant

or toddler with a disability under this

part (consistent with the program

requirements of the public insurance or

benefits program), if—

(i)The parent or the infant or toddler

with a disability is already enrolled or

participating in a public insurance or

benefits program, provided that the

parent provides consent as defined in

§ 303.7 to disclose personally

identifiable information if required

under § 303.414;
303.520(a)(1)(ii)

(ii)The parent has not provided

consent under §§ 303.7, 303.414, or

303.420(a)(3), but the infant or toddler

with a disability is in foster care and

eligible to participate in the public

insurance or benefits program; or
ANALYSIS

This provision was added because the Act places 

significant emphasis on finding children in foster care, and it is important to clarify for lead agencies the circumstances under which they may access public insurance or benefits for these children. 

Moreover, the provisions in existing laws deem virtually all children receiving foster care assistance under section 472 of the Social Security Act to be automatically eligible for Medicaid under Title XIX of the Social Security Act. [FR 72 Page 26480-26481].
303.520(a)(1)(iii)

(iii) The parent is not enrolled in a

public insurance or benefits program

but agrees to enroll and provides

consent to enroll in a public insurance

or benefits program in accordance with

§§ 303.7, 303.414, and 303.420(a)(3).
ANALYSIS

We expect this clarification to have a very limited effect because very few States require eligible families to apply for public insurance or benefits in order to receive Part C services. Moreover, we believe that most parents will agree to enroll voluntarily since it is generally to the family's advantage to obtain health insurance for all family members. 

To the extent that there may be an increased cost to States that currently require parents to enroll in public insurance or benefits programs due to a potential loss of revenue, this potential cost is outweighed by the benefits of protecting the privacy and autonomy of the family (including minimizing any potential negative impact that use of public insurance or benefits may have on the family). Enrollment in public insurance or benefits programs may negatively affect a parent's immigration status and ability to borrow, or have other legal and 

financial repercussions. A parent's decision to enroll in public insurance or benefit programs also may be affected by religious concerns, the perceived stigma of public insurance or benefits, and considerations related to family finances. 

Since we do not have data on the number or percentage of eligible families participating in the Part C program that refuse to enroll in public insurance or benefits programs or the participation rates in States that require eligible families to enroll in public insurance or benefits programs, we invite commenters to provide this information. We request that commenters identify any relevant research or evidence, if available. [FR 72 Page 26488-26489].

303.520(a)(2)

(2) If the State requires a parent to pay

any types of costs that the parent may

incur as a result of participating in a

public insurance or benefits program

(such as co-payments, premiums or

deductibles or the required use of

private insurance as the primary

insurance), those types of costs must be

identified in the State’s policies

regarding its system of payments under

§ 303.521; otherwise, the State will not

be allowed to charge those costs to the

parent.

303.520(a)(3)

(3) In obtaining parental consent

required under this section, the lead

agency must provide a copy of the

State’s system of payments policies that

identify potential costs that the parent

may incur while enrolled in a public

insurance or benefits program (such as

co-payments, premiums or deductibles

or the required use of private insurance

as the primary insurance by the public

insurance or public benefits program).
ANALYSIS:

Proposed Sec.  303.520(a)(3) is being added to 

ensure that parents would be informed of those costs as part of consenting to the use of public insurance or benefits to pay for early intervention services. [FR 72 Page 26480-26481].

	
	632(4)(B)

(4) Early intervention services.--The term `early intervention services' means developmental services that—(B) are provided at no cost except where Federal or State law provides for a system of payments by families, including a schedule of sliding fees; 
639 (a)(2)

(a) Minimum Procedures.--The procedural safeguards required to be included in a statewide system under section 635(a)(13) shall provide, at a minimum, the following: 

(2) The right to confidentiality of personally identifiable information, including the right of parents to written notice of and written consent to the exchange of such information among agencies consistent with Federal and State law. 

	303.520(b)(1)(i)
(1)(i) Except as provided in paragraph (b)(2) of this section, the State may use the private insurance of a parent to pay for services

under this part only if the parent provides consent to do so in accordance with §§ 303.7, 303.414, and 303.420(a)(3).

303.520(b)(1)(ii)

(ii) If the State requires a parent to pay

any types of costs that the parent may

incur as a result of the State’s use of

private insurance to pay for early

intervention services, those types of

costs (such as deductibles or copayments)

must be identified in the State’s system of payments policies under § 303.521; otherwise, the State will not be allowed to charge those costs to the parent.

303.520(b)(1)(iii)

(iii) In obtaining parental consent required under this section, the lead agency must provide a copy of the State’s system of payments policies that identify the potential types of costs that the parent may incur while enrolled in a private insurance program (such as copayments, premiums or deductibles).

303.520(b)(1)(iv)

(iv) If a parent or family is determined

unable to pay under the State’s definition of inability to pay under § 303.521(a)(3) and does not provide consent under paragraph (b)(1)(i) of this section, the lack of consent may not be used to delay or deny any services under this part to a child or the family.

303.520(b)(2)

(2) The parental consent requirements

in paragraph (b)(1) of this section do not

apply if the State has enacted a State

statute regarding private health

insurance coverage for early intervention services under Part C of the Act that ensures that the use of private health insurance to pay for Part C services cannot—
(i) Count towards the lifetime coverage caps for the infant or 

toddler with a disability and parents under their health insurance;

    (ii) Negatively affect the availability of health insurance to the 

infant or toddler with a disability and family, and health insurance 

coverage may not be discontinued due to the use of the health insurance 

to pay for services under Part C of the Act; or

    (iii) Be the basis for increasing the health insurance premiums of 

the infant or toddler with a disability or the child's family.

ANALYSIS to 303.520(b)(2)
Because the proposed regulations would not represent a 

significant change from current requirements relating to consent, the proposed changes should not result in increased costs for a State. In addition, we expect the proposed provision in Sec.  303.520(b)(2) to have a limited effect because private insurance funds represent a very limited proportion of States' Part C budgets. Any loss of revenue to States from not being able to access private insurance without the consent of the parents would be offset by the major consequences that use of private insurance might have for families, including jeopardizing eligibility for private insurance policies and lifetime caps on benefits or causing increases in premiums or discontinuation of insurance. In addition, the proposed regulations provide flexibility to both States and parents. States have the flexibility either to establish a system of payments under proposed Sec.  303.521 to recoup the costs of providing early intervention services or to obtain parental consent for use of private insurance. 

Parents have the option to allow the State to use their private insurance or to pay the fees established by the State according to a system of payments established under Sec.  303.521. [FR 72 Page 26488-26489].

303.520(b)(3)

(3) If a State has enacted a State statute that meets the requirements in paragraph (b)(2) of this section regarding private health insurance coverage to pay for early intervention services under Part C of the Act, the State may

reestablish in the next Federal fiscal

year following the effective date of the

statute, a new baseline of State and local

expenditures under § 303.225(b).
ANALYSIS

This provision would be added to ensure that States that enacted protective statutes as part of the State's system of payments to ensure funding for Part C services would be able to factor in the change in funding sources for nonsupplanting purposes under Part C of the Act. [FR 72 Page 26480-26481].


	303.520(b)(3)

Policies related to payment for services.

 (b) Specific funding policies. A State’s policies must—

(1) Specify which functions and services will be provided at no cost to all parents;

(2) Specify which functions or services, if any, will be subject to a system of payments, and include—

(i) Information about the payment system and schedule of sliding fees that will be used; and

(ii) The basis and amount of payments; and

(3) Include an assurance that—

(i) Fees will not be charged for the services that a child is otherwise entitled to receive at no cost to parents; and

(ii) The inability of the parents of an eligible child to pay for services will not result in the denial of services to the child or the child’s family; and


	

	303.520 (c)(1)
Proceeds or funds from public insurance or benefits or from private insurance. 
(1) Proceeds or funds from public insurance or public benefits or from private insurance are not treated as program income for purposes of 34 CFR 80.25.

303.520(c)(2)

(2) If the State receives reimbursements from Federal funds(e.g., Medicaid reimbursements

attributable directly to Federal funds)

for services under Part C of the Act,

those funds are considered neither State

nor local funds under § 303.225(b).*
ANALYSIS

…the Department seeks comment on whether funds from 

public benefits (such as Medicaid reimbursements) should continue to be excluded from treatment as program income under 34 CFR 80.25. 

Specifically, the Department invites comment on the potential estimated cost to States in characterizing these funds as program income (and the concomitant requirement that such funds be used for Part C purposes) as 

well as the potential estimated benefits to the Federal program and children served under Part C. [FR 72 Page 26480-26481].

303.520(c)(3)

(3) If the State spends funds from a State public insurance or benefits program or the State portion of a Federal public benefits program (such as the State portion of Medicaid costs) for services under this part, those funds may be considered State or local funds

under § 303.225(b); however, if a State

elects to include such funds for purposes of nonsupplanting provisions in § 303.225(b), it must continue to aggregate such amounts for all future years.

303.520(c)(4)

(4) If the State spends funds from private insurance for services under this part, those funds are considered neither State nor local funds under § 303.225.


	303.520(d) Policies related to payment for services.
(d) Proceeds from public or private insurance.

(1) Proceeds from public or private insurance are not treated as program income for purposes of 34 CFR 80.25.

(2) If a public agency spends reimbursements from Federal funds (e.g., Medicaid) for services under this part, those funds are not considered State or local funds for purposes of the provisions contained in § 303.124.

(Authority: 20 U.S.C. 1432(4)(B), 1435(a)(10)) [58 FR 40959, July 30, 1993, as amended at 64 FR 12536, Mar. 12, 1999]


	

	303.520 (d)

Funds received under a State’s system of payments. Funds received by the State from a parent or family under the State’s system of payments established under § 303.521 are considered program income under 34 CFR 80.25. These funds—
303.520(d)(1)

(1) Do not need to be deducted from the total allowable costs charged under Part C of the Act (as set forth in 34 CFR 80.25(g)(1));

303.520(d)(2)

(2) Must be used for the State’s Part C early intervention services program, consistent with 34 CFR 80.25(g)(2); and

303.520(d)(3)

(3) Are considered neither State nor local funds under § 303.225(b).

	
	

	303.521 – System of payment and fees.
	
	

	303.521(a)
(a) General. A State may establish, consistent with Sec. Sec.  303.13(a)(3) and 303.203(b), a system of payments for early intervention services under Part C of the Act, including a schedule of sliding fees or cost participation fees (such as co-pays or deductible amounts) required to be paid under Federal, State, local, or private programs of insurance or benefits for which the infant or toddler with a disability or family is enrolled, that meets the requirements of Sec. Sec.  303.520 and 303.521. The State's system of payments policies must be in writing and specify which functions or services, if any, will be subject to a system of payments (including any fees charged to the family as a result of using the family's public or private insurance), and include--

    (1) The payment system and schedule of sliding or cost participation fees that may be charged to the parent for early intervention services under this part;

    (2) The basis and amount of payments or fees;


	303.521(a)
(a) General. A State may establish, consistent with 

Sec. 303.12(a)(3)(iv), a system of payments for early intervention services,including a schedule of sliding fees.


	

	303.521(a)(3)
(3) The State's definition of inability to pay (including its definition of income and family expenses); and


	
	

	303.521(a)(4)
(4) An assurance that--

    (i) Fees will not be charged to parents for the services that a child is otherwise entitled to receive at no cost (including those services identified under paragraphs (a)(4)(ii), (b), and (c) of this section);

    (ii) The inability of the parents of an infant or toddler with a disability to pay for services will not result in a delay or denial of services under this part to the child or the child's family such that, if the parent or family meets the State's definition of inability to pay, the infant or toddler with a disability must be provided all Part C services at no cost including any costs to the family under this section and Sec.  303.520(a)(2) and (b)(1)(ii); and

    (iii) Families will not be charged any more than the actual cost of the Part C service, and families with public insurance or benefits or 

private insurance will not be charged disproportionately more than families who do not have public insurance or benefits or private insurance;

ANALYSIS

Thus, when read together, under proposed Sec.  303.520(b) and 303.521, a Part C lead agency would continue to be able to require parents either to pay the costs of providing early intervention services or to provide their consent for use of their public insurance or benefits or private insurance. Parents would have the option under 

proposed Sec.  303.520(a) and (b) to allow the State to use their public insurance or benefits or private insurance or to pay the fees established by the State according to any system of payments established by the State under proposed Sec. 303.520 and 303.521. [FR 72 26481 – 82].


	303.520(b)(3)
(b) Specific funding policies. A State's policies must--

    (3) Include an assurance that--

    (i) Fees will not be charged for the services that a child is otherwise entitled to receive at no cost to parents; and

    (ii) The inability of the parents of an eligible child to pay for services will not result in the denial of services to the child or the child's family; and


	

	303.521(a)(5)
(5) Provisions stating that the failure to provide the requisite income information and documentation may result in a charge of a fee on the fee schedule and specify the fee to be charged; and


	
	

	303.521(a)(6)
(6) Provisions that allow but do not require the lead agency to use Part C or other funds to pay for any costs or fees to be paid by a parent under paragraph (a)(1) of this section, or Sec.  303.520(a)(2) or (b)(1)(ii). However, for a parent determined unable to pay under Sec. 303.521(a)(4)(ii), the lead agency must use Part C or other funds to cover the costs for the parent.


	
	

	303.521(b)
(b) Functions not subject to fees. The following are required functions that must be carried out at public expense by a State, and 

for which no fees may be charged to parents:

    (1) Implementing the child find requirements in Sec. Sec.  303.301 through 303.303.

    (2) Evaluation and assessment, in accordance with Sec.  303.320, and including the functions related to evaluation and assessment in Sec.  303.13(b).

    (3) Service coordination services, as defined in Sec. Sec.  303.13(b)(9) and 303.33.

    (4) Administrative and coordinative activities related to--

    (i) The development, review, and evaluation of IFSPs and interim IFSPs in accordance with Sec. Sec.  303.342 through 303.345; and

    (ii) Implementation of the procedural safeguards in subpart E of this part and the other components of the statewide system of early intervention services in subpart D and this subpart.


	303.521(b)
(b) Functions not subject to fees. The following are required functions that must be carried out at public expense by a State, and for which no fees may be charged to parents:

    (1) Implementing the child find requirements in Sec. 303.321.

    (2) Evaluation and assessment, as included in Sec. 303.322, and including the functions related to evaluation and assessment in Sec. 303.12.

    (3) Service coordination, as included in Secs. 303.22 and 

303.344(g).

    (4) Administrative and coordinative activities related to--

    (i) The development, review, and evaluation of IFSPs in Secs. 303.340 through 303.346; and

    (ii) Implementation of the procedural safeguards in subpart E of this part and the other components of the statewide system of early intervention services in subparts D and F of this part.


	

	303.521(c)
  (c) States with FAPE mandates, or that use funds under Part B of the Act to serve children under age three. If a State has in effect a State law requiring the provision of FAPE for, or uses Part B funds to serve, an infant or toddler with a disability under the age of three (or any subset of infants and toddlers with disabilities under the age of three), the State may not charge the parents of the infant or toddler with a disability for any services (e.g., physical or occupational therapy) under this part that are part of FAPE for that infant or toddler and family, and those FAPE services must meet the requirements of both Parts B and C of the Act.


	303.521(c)
(c) States with mandates to serve children from birth. If a State has in effect a State law requiring the provision of a free appropriate public education to children with disabilities from birth, the State may not charge parents for any services (e.g., physical or occupational 

therapy) required under that law that are provided to children eligible under this part and their families.


	

	303.521(d)(1)
(d) Family fees. (1) Fees or costs collected from a parent or the child's family to pay for early intervention services under a State's system of payments are program income under 34 CFR 80.25. A State may add this program income to its Part C grant funds, rather than deducting the program income from the amount of the State's Part C grant. Any fees collected must be used for the purposes of the grant under Part C of the Act.


	
	

	303.521(d)(2)
(2) Fees collected under a system of payments are considered neither State nor local funds under Sec.  303.225(b).
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