TO:  Consortium for Citizens with Disabilities 
FROM:  Emily Purcell and Kevin Hoang, Syracuse University College of Law BBI Summer Fellows under the supervision of Bobby Silverstein, Principal at Powers, Pyles, Sutter & Verville, P.C.
DATE:  July 3, 2007

RE:  Side-by-side for proposed regulations to IDEA Part C, Subpart F:  Use of Funds and Payor of Last Resort.
This memo analyzes the proposed regulations to IDEA Part C, Subpart F regarding the use of funds and payor of last resort. The comments and explanation are compiled from the preamble to the proposed regulations including a section by section analysis and the potential costs and benefits pursuant to Executive Order No. 12866.  Subpart F is divided into six parts for purposes of this analysis;

§303.500 Use of funds and payor of last resort.
§303.501 Permissive use of funds by the lead agency.

§303.510 Payor of last resort.

§303.511 Establishing financial responsibility for, and methods of, ensuring services.

§303.520 Policies relating to use of public insurance or benefits and private insurance for payment of services.
(a) Public Insurance and Benefits.

(b) Private Insurance.

(c) Proceeds or funds from public insurance or benefits or from private insurance.

(d) Funds received under a State’s system of payments.
§303.521 System of payments and fees.
(a) General

(b) Functions not subject to fees
(c) States With FAPE Mandates or That Use Part B Funds To Provide Services to Infants and Toddlers With Disabilities.

(d) Family fees.
§303.500 Use of funds and payor of last resort.
Proposed Sec.  303.500 would require each statewide system to have 

written policies and procedures that meet the fiscal and interagency 

requirements set forth in the system of payments, interagency, use of 

funds, confidentiality, and payor of last resort provisions in sections 

632(4)(B), 635(a)(10), 635(a)(12), 638, 639(a)(2), and 640 of the Act. 

Proposed Sec.  303.500 would clarify that a State's written policies 

and procedures must include the identification and coordination of 

funding resources for, and the provision of, early intervention 

services under Part C of the Act within the State and would incorporate 

the requirements in current Sec. Sec.  303.173 and 303.174 and in 

sections 634, 635 and 640 of the Act. [FR 72 26479 – 80].

§303.501 Permissive use of funds by the lead agency.
Proposed Sec.  303.501, regarding permissive use of funds by the 

lead agency would incorporate the provisions in section 638 of the Act 

and the provisions in current Sec. Sec.  303.3 and 303.560, modified to 

reflect statutory changes. 
The major substantive change from the current regulations is in proposed Sec.  303.501(d). Proposed Sec. 303.501(d) would incorporate the language from section 638(4) of the Act regarding the permissive use of Part C funds to make early intervention services available to children ages three and older consistent with proposed Sec.  303.211. [FR 72 26479 – 80].

§303.510 Payor of last resort.
Proposed Sec.  303.510, regarding payor of last resort requirements, reflects the provisions in section 640(a) and (c) of the Act, and would remain substantially unchanged from the provisions in current Sec.  303.527. 
Proposed Sec.  303.510(b), regarding interim payments when reimbursement is delayed, would be substantively the same as the language in current Sec.  303.527(b)(2)(i) through (iii) and 

(b)(3). [FR 72 26479 – 80].
§303.511 Establishing financial responsibility for, and methods of, ensuring services.
Proposed Sec.  303.511, regarding establishing financial responsibility for and methods of ensuring services, would combine many of the provisions in current Sec. Sec.  303.520 through 303.528 with 

modifications to reflect the statutory provisions in section 640(b) of 

the Act. Section 640(b) of the Act provides that a State may meet 

certain fiscal and interagency coordination requirements regarding 

provision of services under Part C of the Act by using one of three 

methods: (1) State law or regulations, (2) interagency or intra-agency 

agreements that identify the responsibilities of each agency, or (3) 

other appropriate written methods (once approved by the Secretary). 

Proposed Sec.  303.511(a)(1) through (3) would identify these three 

options. [FR 72 26479 – 80].

Proposed Sec.  303.511(b) would require, consistent with section 

640(b)(1)(A) of the Act and current Sec.  303.523, that each method 

define the financial responsibility of each agency for paying for early 

intervention services or other functions authorized under Part C of the 

Act, including child find and evaluations and assessments, consistent 

with State law and the requirements of Part C of the Act. [FR 72 26479 – 80].

Proposed Sec.  303.511(c)(1) would require, consistent with section 

640(b)(1)(A)(ii) of the Act and current Sec. Sec.  303.523(c) and 

303.528, that each method must include procedures for achieving a 

timely resolution of intra-agency and interagency disputes about 

payments for a given service, or disputes about other matters related 

to the State's early intervention service program. Those proposed 

procedures would require a mechanism for resolution of intra-agency 

disputes within agencies and for the Governor, Governor's designee, or 

the lead agency to make a final determination for interagency disputes, 

which determination must be binding upon the agencies involved. [FR 72 26479 – 80].

Proposed Sec.  303.511(c)(2) would clarify that the method must 

permit the agency to resolve its own internal disputes (based on the 

agency's procedures that are included in the agreement), so long as the 

agency acts in a timely manner; and include the process that the lead 

agency will follow in achieving resolution of intra-agency disputes, if 

a given agency is unable to resolve its own internal disputes in a 

timely manner. [FR 72 26479 – 80].

Proposed Sec.  303.511(c)(3) would incorporate the Note following 

current Sec.  303.523 regarding interagency dispute resolution to 

require that if, during the lead agency's resolution of the dispute, 

the Governor, Governor's designee, or lead agency determines that the 

assignment of financial responsibility under proposed Sec.  303.511 was 

inappropriately made, the Governor, Governor's designee or lead agency 

must reassign the responsibility to the appropriate agency; and the 

lead agency must make arrangements for reimbursement of any 

expenditures incurred by the agency originally assigned responsibility. [FR 72 26479 – 80].

Proposed Sec.  303.511(d), regarding the delivery of services in a 

timely manner, would incorporate these requirements from current Sec.  

303.525 and require that the methods adopted by the State under 

proposed Sec.  303.511 must include a mechanism to ensure that no 

services that a child is entitled to receive under Part C of the Act 

are delayed or denied because of disputes between agencies regarding 

financial or other responsibilities; and must be consistent with the 

written funding policies adopted by the State under proposed Sec.  

303.511. [FR 72 26479 – 80].

Proposed Sec.  303.511(e) would require that each method must 

include any additional components necessary to ensure effective 

cooperation and coordination among, and the lead agency's general 

supervision (including monitoring) of, all public agencies and early 

intervention service providers involved in the State's early 

intervention service programs. [FR 72 26479 – 80].

§303.520 Policies relating to use of public insurance or benefits and private insurance for payment of services.
(a) Public Insurance and Benefits.
This proposed section would clarify when a State may access funds 

from a parent's public insurance or public benefits program. Under 

proposed Sec.  303.520(a), States would be able to access public 

insurance or benefits to pay for Part C services--(1) If the parent or 

child is already enrolled in a public insurance or benefits program and 

the parent provides consent as defined under proposed Sec.  303.7 and 

provided for under proposed Sec.  303.414; (2) if the child is in  foster care and automatically eligible under the State's Medicaid plan; 

or (3) if the parent agrees to enroll in a public insurance or benefits 

program and consents to allow the State to use the public insurance or 

benefit. Proposed Sec.  303.414 would require consent prior to  disclosure of personally identifiable information, which consent 

requirement is reflected in current Sec. 303.402 and 303.460. [FR 72 Page 26488-26489].
The National Early Intervention Longitudinal Study (NEILS) indicates that approximately 44 percent of the families participating in the Part C program participate in a government-assisted health insurance or public benefits program such as Medicaid or the State Children's Health Insurance Program (SCHIP)(http://www.sri.com/neils). 
In addition, the FY 2002 Part C IDEA Annual Performance Reports (APRs) 

required to be submitted by States to the Department on March 31, 2004 

indicated that Federal Medicaid funds represent an average of 23.7 

percent of the State's overall Part C early intervention program budget 

for the 27 States for which Medicaid dollars were reported on a 

disaggregated basis. Given this information, we believe that it is 

important for the regulations to be clear about when and how States may 

access a parent's public insurance or benefits. [FR 72 Page 26488-26489].

The current regulations do not specify the circumstances under 

which a State may access a parent's public insurance or benefits to 

obtain reimbursement for Part C services. Some States automatically 

access reimbursements from public insurance or benefit programs if the 

parents are enrolled in these programs. Proposed Sec.  303.520(a)(1)(i) 

would clarify that States may use a parent's public insurance or 

benefits, if the parent is already enrolled, but only when the parent 

provides consent. The Department believes that most parents will 

provide the requisite consent if requested. There may be some costs to 

obtaining consent; however, they are likely to be minimal because the requests are likely to be made during the already existing intake 

process, at which time the parents could be asked to sign any consent 

forms needed by the State. There would also be some loss of revenue to 

States if parents enrolled in public insurance or benefit programs 

refuse to provide consent. In this regard, the Department believes that 

any increased cost to States that may result from this requirement is 

outweighed by the benefits of protecting the privacy and autonomy of 

the family and minimizing the potential negative impact on a family's 

credit rating, immigration status, insurability, and status under other 

programs. [FR 72 Page 26488-26489].

Proposed Sec.  303.520(a)(1)(i), consistent with sections 632(4)(B) 

and 639(a)(2) of the Act, would allow a State to access a parent's 

public insurance or benefits when the parent is already enrolled if the 

parent provides consent to disclose personally identifiable information 

in accordance with proposed Sec. 303.414. [FR 72 Page 26480-26481].

Proposed Sec.  303.520(a)(1)(ii) would clarify that a lead agency 

may use public insurance or benefits, without first obtaining parental 

consent under proposed Sec. Sec.  303.7, 303.414, and 303.420(a)(3), 

for children in foster care when these children are eligible under the 

State's Medicaid plan. This provision was added because the Act places 

significant emphasis on finding children in foster care, and it is 

important to clarify for lead agencies the circumstances under which 

they may access public insurance or benefits for these children. 

Moreover, the provisions in existing laws deem virtually all children 

receiving foster care assistance under section 472 of the Social 

Security Act to be automatically eligible for Medicaid under Title XIX of the Social Security Act. [FR 72 Page 26480-26481].
Proposed Sec.  303.520(a)(1)(ii) would provide that a State may use 

the public benefits available to a child served under Part C if the 

child is in foster care and eligible to participate in the public 

insurance or benefits program. Children in foster care may be 

automatically eligible for Medicaid under the State's Medicaid plan and 

section 472 of the Social Security Act. This proposed provision, which 

would clarify that States would not need to obtain parental consent 

prior to accessing the public insurance or benefits available to these 

children, would facilitate State access to public insurance or benefits 

for these children and would eliminate some costs associated with 

obtaining consent for the release of personally identifiable 

information. [FR 72 Page 26488-26489].

Proposed Sec.  303.520(a)(1)(iii) would clarify that a State may 

access a parent's public insurance or benefits program when the parent 

is not already enrolled in a public insurance or benefits program if 

the parent provides consent under proposed Sec. Sec.  303.7, 303.414, 

and 303.420(a)(3), to enroll in such a program. This provision would be 

added to clarify existing confidentiality requirements. This provision 

also is necessary to ensure parents are aware of the opportunity to 

enroll, and provide informed consent prior to enrollment, in a public 

insurance or benefits program because enrollment in a public insurance 

or benefits program can potentially have significant negative impact on 

an individual's insurability, credit rating, immigration status, and 

status under other Federal assistance programs. [FR 72 Page 26480-26481].
Proposed Sec.  303.520(a)(1)(iii) covers circumstances where the 

parent is not currently enrolled in a public insurance or benefits 

program. The proposed provision would provide that the State would be 

required to obtain parent consent to enroll, and, therefore, would not 

be able to require a parent to enroll in a public insurance or benefits 

program as a requirement of receiving services. We expect this 

clarification to have a very limited effect because very few States 

require eligible families to apply for public insurance or benefits in 

order to receive Part C services. Data from a survey of the States 

conducted by the IDEA Infants and Toddlers Coordinators Association 

(ITCA) indicate that only two of the 21 States that responded reported 

that they require families to apply for existing third party resources 

such as Medicaid, SCHIP, and the Children's Special Health Care Needs 

program. (http://www.ideainfanttoddler.org). A review of applications  submitted by States indicates that fewer than 5 States currently have 

systems of payments on file with the Department that have express 

policies requiring parents to enroll in public insurance or benefits as 

a condition of receiving services under Part C of the Act and/or permit 

the Part C lead agency to expressly access a parent's public insurance 

or benefits without parental consent. [FR 72 Page 26488-26489].

Moreover, we believe that most parents will agree to enroll 

voluntarily since it is generally to the family's advantage to obtain 

health insurance for all family members. [FR 72 Page 26488-26489].

To the extent that there may be an increased cost to States that 

currently require parents to enroll in public insurance or benefits 

programs due to a potential loss of revenue, this potential cost is 

outweighed by the benefits of protecting the privacy and autonomy of 

the family (including minimizing any potential negative impact that use 

of public insurance or benefits may have on the family). Enrollment in 

public insurance or benefits programs may negatively affect a parent's 

immigration status and ability to borrow, or have other legal and 

financial repercussions. A parent's decision to enroll in public 

insurance or benefit programs also may be affected by religious 

concerns, the perceived stigma of public insurance or benefits, and 

considerations related to family finances. [FR 72 Page 26488-26489].

Since we do not have data on the number or percentage of eligible 

families participating in the Part C program that refuse to enroll in 

public insurance or benefits programs or the participation rates in 

States that require eligible families to enroll in public insurance or 

benefits programs, we invite commenters to provide this information. We 

request that commenters identify any relevant research or evidence, if 

available. [FR 72 Page 26488-26489].

Proposed Sec.  303.520(a)(2) would clarify that, if a State 

requires parents to pay the costs incurred as a result of participating 

in a public insurance or benefits program (such as co-payments, 

premiums or deductibles or the required use of private insurance as the 

primary insurance), these costs must be identified in the State's 

policies regarding its system of payments under proposed Sec.  303.521. [FR 72 Page 26480-26481].
Proposed Sec.  303.520(a)(3) would clarify that when obtaining 

parental consent under proposed Sec.  303.520(a), the lead agency must 

provide parents with a copy of the State's system of payments policies 

that identify potential costs that the parent may incur while enrolled 

in a public insurance or benefits program and to ensure that the 

consent is informed. Proposed Sec.  303.520(a)(3) is being added to 

ensure that parents would be informed of those costs as part of 

consenting to the use of public insurance or benefits to pay for early 

intervention services. [FR 72 Page 26480-26481].
(b) Private Insurance.
Under proposed Sec.  303.520(b), the State would not be able to 

access a parent's private insurance to pay for Part C services unless 

the parent provides informed consent to do so. [FR 72 Page 26488-26489].
Proposed Sec.  303.520(b)(1)(i) would permit States to use private 

insurance to pay for early intervention services if the State obtains 

parental consent as defined in proposed Sec.  303.7 and in accordance 

with proposed Sec. Sec.  303.414 and 303.420(a)(3) prior to accessing 

the parent's private insurance. [FR 72 Page 26480-26481].
Proposed Sec.  303.520(b)(1)(ii) would require that any types of 

costs (including co-payments, premiums or deductibles) that may be 

charged to the parent as a result of using the parent's private 

insurance be identified in the State's system of payments policies 

under proposed Sec.  303.521. Proposed Sec.  303.520(b)(1)(iii) would 

require that a copy of this policy be provided to parents when 

obtaining consent. [FR 72 Page 26480-26481].

Proposed Sec.  303.520(b)(1)(iv) would incorporate requirements in 

current Sec.  303.520(b)(3) that, if a parent or family is determined 

unable to pay under the State's definition of inability to pay that is 

required in proposed Sec.  303.521(a)(3) and does not provide consent 

under proposed Sec.  303.520(b)(1)(i), the lack of consent may not be 

used to delay or deny any Part C services to the child or family. [FR 72 Page 26480-26481].

Proposed Sec. 303.520(b)(2) would provide a specific exception to 

the parental consent requirements in proposed Sec.  303.520(b)(1) for 

those States that have adopted specific statutes requiring private 

insurance companies and other entities to provide coverage for Part C 

early intervention services. This exception would only apply if the 

State statute ensures that--(1) lifetime coverage caps for the infant 

or toddler with a disability and parents are not triggered by the use 

of health insurance benefits to pay for Part C early intervention 

services; (2) the health insurance coverage of the infant or toddler 

with a disability and his or her family may not be discontinued due to 

the use of the health insurance to pay for Part C services; and (3) 

health insurance premiums and costs for the infant or toddler with a 

disability or his or her family may not be increased solely due to use 

of the health insurance to pay for Part C services. [FR 72 Page 26480-26481].

Proposed Sec. 303.520(b)(2) would provide that the parental consent requirement does not apply if the State has enacted a statute regarding private health insurance coverage for early intervention services under Part C of the Act that provides specific protections. These protections must include ensuring that the use of health insurance to pay for Part C services cannot: (1) Count towards the lifetime coverage caps for the child or family, (2) negatively impact the availability of health insurance for the child and family, (3) result in the discontinuation of health insurance coverage, or (4) be the basis for increasing the child's or family's premiums. We are aware of a few States that have enacted such statutes. These few States are the only States that use private insurance such that it accounts for ten percent or more of their State's Part C budgets. By adopting specific State statutes that 

provide parental protections to the parent, these States would be 

exempt from the proposed parent consent requirements. [FR 72 Page 26488-26489].

Under current regulations, Part C services must be provided free of 

charge unless the State has established a system of payments. In 

addition, under current Sec. Sec.  303.402 and 303.460, the lead agency 

must obtain consent prior to disclosing personally identifiable 

information. Because the proposed regulations would not represent a 

significant change from current requirements relating to consent, the 

proposed changes should not result in increased costs for a State. In 

addition, we expect the proposed provision in Sec.  303.520(b)(2) to 

have a limited effect because private insurance funds represent a very 

limited proportion of States' Part C budgets. Twenty-six States 

reported in either their fiscal year 2001 or 2002 Part C APRs that they 

receive funding from private insurance or family fees. For 21 of the 26 

jurisdictions reporting income from private insurance or family fees, 

which could be paid, with parental consent, by private insurance, the 

average percentage of the State's overall Part C budget that 

represented funds from private insurance or family fees was 4.9 

percent. [FR 72 Page 26488-26489].

Any loss of revenue to States from not being able to access private 

insurance without the consent of the parents would be offset by the 

major consequences that use of private insurance might have for 

families, including jeopardizing eligibility for private insurance 

policies and lifetime caps on benefits or causing increases in premiums 

or discontinuation of insurance. In addition, the proposed regulations 

provide flexibility to both States and parents. States have the 

flexibility either to establish a system of payments under proposed 

Sec.  303.521 to recoup the costs of providing early intervention 

services or to obtain parental consent for use of private insurance. 

Parents have the option to allow the State to use their private 

insurance or to pay the fees established by the State according to a 

system of payments established under Sec.  303.521. [FR 72 Page 26488-26489].

Proposed Sec.  303.520(b)(3) would clarify that if a State has 

enacted a State statute regarding private health insurance coverage 

that meets the requirements in proposed Sec.  303.520(b)(2) for early 

intervention services under Part C of the Act that ensures that the use 

of private health insurance to pay for Part C services, the State may 

reestablish, for nonsupplanting purposes, in the next Federal fiscal 

year following the effective date of the statute, a new baseline of 

State and local expenditures under proposed Sec.  303.225(b). This 

provision would be added to ensure that States that enacted protective 

statutes as part of the State's system of payments to ensure funding 

for Part C services would be able to factor in the change in funding 

sources for nonsupplanting purposes under Part C of the Act. [FR 72 Page 26480-26481].

(c) Proceeds or funds from public insurance or benefits or from private insurance.
[FR 72 Page 26480-26481].
Proposed Sec.  303.520(c)(1) and (2), regarding the treatment of 

public and private insurance proceeds and reimbursements from public 

benefits under 34 CFR 80.25, would remain substantively unchanged from 

current Sec.  303.520(d). However, given the Federal interest in 

ensuring the use of overall Federal funds (including Part C and 

Medicaid funds) to increase the availability of services to children 

with disabilities, the Department seeks comment on whether funds from 

public benefits (such as Medicaid reimbursements) should continue to be 

excluded from treatment as program income under 34 CFR 80.25. 

Specifically, the Department invites comment on the potential estimated 

cost to States in characterizing these funds as program income (and the 

concomitant requirement that such funds be used for Part C purposes) as 

well as the potential estimated benefits to the Federal program and 

children served under Part C.

Proposed Sec.  303.520(c)(3) would add that if the State spends 

funds from a State public insurance or benefits program or the State 

portion of a Federal public benefits program (such as the State portion 

of Medicaid costs) for services under this part, those funds may, but 

are not required to, be considered State or local funds under proposed 

Sec.  303.225(b). This proposed provision would also add however that, 

if a State has elected to include such funds for purposes of 

nonsupplanting provisions in proposed Sec.  303.225(b), it must 

continue to aggregate such amounts for all future years. 

Proposed Sec.303.520(c)(4) would add that if the State spends funds from private insurance for services under this part, those funds are considered neither State nor local funds for nonsupplanting purposes under proposed Sec.  303.225.

(d) Funds received under a State’s system of payments.
[FR 72 Page 26480-26481].
Proposed Sec.  303.520(d)(1) and (2) would clarify that funds 

received from a parent or family under a State's system of payments are 

``program income'' under 34 CFR 80.25, would not need to be deducted 

from the total allowable costs charged under Part C of the Act, and 

must be used for the State's Part C early intervention services 

program, consistent with 34 CFR 80.25(g)(1) and (2). 

Proposed Sec. 303.520(d)(3) would clarify that these funds would not be considered either State or local funds for non-supplanting purposes under proposed Sec.  303.225(b).

§303.521 System of payments and fees.
(a) General.
Proposed Sec.  303.521(a), regarding a State's system of payments 

and fees, would incorporate language from current Sec.  303.521(a) 

regarding a schedule of sliding fees and would further require States 

to identify in their system of payments policies: (1) Any cost 

participation fees (such as co-pays or deductible amounts) required to 

be paid under Federal, State, local or private insurance or benefits 

programs for which the infant or toddler with a disability or family is 

enrolled, that meet the requirements of proposed Sec. Sec.  303.520 and 

303.521; and (2) which functions or services will be subject to the system of payments, including any fees charged to the family as a result of using the family's public or private insurance. [FR 72 26481 – 82].
Proposed Sec.  303.521(a)(3) would require a State to include in 

its system of payments policies the State's definition of inability to 

pay (including its definition of income and family expenses). 
Proposed Sec.  303.521(a)(4) would be substantively unchanged from current Sec.  303.520(b)(3) except that proposed Sec.  303.521(a)(4)(iii) would require States to assure that families will not be charged more than the actual cost of the services and families with public insurance or benefits or private insurance will not be charged disproportionately more than families who do not have public insurance or benefits or private insurance. [FR 72 26481 – 82].

Thus, when read together, under proposed Sec.  303.520(b) and 

303.521, a Part C lead agency would continue to be able to require 

parents either to pay the costs of providing early intervention 

services or to provide their consent for use of their public insurance 

or benefits or private insurance. Parents would have the option under 

proposed Sec.  303.520(a) and (b) to allow the State to use their 

public insurance or benefits or private insurance or to pay the fees 

established by the State according to any system of payments 

established by the State under proposed Sec. 303.520 and 303.521. [FR 72 26481 – 82].

Proposed Sec.  303.521(a)(5) would specify that a State's system of 

payments policies must include provisions that failure to provide the 

requisite income information and documentation may result in a charge 

of a fee and specify the fee that may be charged to the parent. 

Proposed Sec.  303.521(a)(6) would clarify that the system of payments 

policies must include provisions that a lead agency may, but is not 

required to, use Part C funds or other funds to pay for costs or fees 

to be paid by a parent under proposed Sec. Sec.  303.521(a)(1) and 

303.520(a)(2) (use of public insurance or benefits) or (b)(1)(ii) (use 

of private insurance). However, for a parent determined unable to pay 

under proposed Sec.  303.521(a)(4)(ii), proposed Sec.  303.521(a)(6) 

would clarify that, consistent with current requirements, the lead 

agency must use Part C funds or other funds to cover the costs for the 

Part C services provided to the child of the parent. [FR 72 26481 – 82].

(b) Functions not subject to fees.    
Proposed Sec.  303.521(b), regarding functions not subject to fees, 

would remain unchanged from current Sec.  303.521(b). 
(c) States With FAPE Mandates or That Use Part B Funds To Provide Services to Infants and Toddlers With Disabilities.
Proposed Sec. 303.521(c) regarding States with FAPE mandates, or that use Part B funds to serve infants or toddlers with disabilities under age three, would incorporate the longstanding requirements in current Sec.  303.521(c) that if a State is required by law to provide FAPE to 

infants or toddlers with a disability under the age of three, those 

services that constitute FAPE must be provided at no cost and must 

comport with the requirements of Parts B and C of the Act. [FR 72 26481 – 82].

This proposed provision would incorporate longstanding policy and 

requirements under Part B of the Act that, if a State is required under 

State law to provide FAPE for, or uses Part B funds under section 611 

of the Act to pay for, services for infants and toddlers with 

disabilities or a subset of children with disabilities under the age of 

three, the State must ensure that those services that constitute FAPE 

are provided at no cost. For example, if a State has established a 

system of payments, but has a law extending FAPE down to birth for a 

particular disability group such as individuals who are blind, the 

State cannot charge for any services that are part of FAPE for that 

child or family. Because the proposed change clarifies existing 

requirements and practice, this change is not expected to result in any 

change in costs for State agencies or families. [FR 72 26490].

Specific sections of the Act permit States to use Part B funds for 

infants or toddlers with a disability under Part C of the Act and do 

not require the provision of FAPE. These are:

--Section 611(e)(2)(C)(i), which allows States to use Part B funds for 

direct and support services (which can include child find for children 

with disabilities under Part B of the Act);

--Section 611(e)(1)(D), which allows States to use State administrative 

set-aside funds under section 611 of the Act for Part C administration 

if the SEA is the lead agency;

--Section 619(f)(1), which allows States to use Part B section 619 

funds for support services (including mediation) for children under 

three and above five if the services primarily benefit three through 

five year olds;

--Section 619(f)(6), which allows Part B section 619 funds to be used 

to provide service coordination or case management for families 

receiving services under Part C of the Act; and

--Sections 611(e)(7) (regarding the ability to use funds available 

under Part B of the Act in sections 611(e)(1)(A), 619(f)(5), and 643(e) 

(regarding funds under Part C of the Act), which provisions allow the 

use of specific Part B and Part C funds for providing Part C services 

to children in States that elect to serve children under section 635(c) 

of the Act and proposed Sec.  303.211. [FR 72 26481 – 82].
In addition, section 619(a)(2) of the Act provides that Part B 

section 619 funds can be used to pay for the provision of special 

education and related services for two year olds who will turn three 

during the school year. However, these special education and related 

services (that constitute FAPE for the two-year old) would be required 

to be provided at no cost to the family, consistent with the 

requirements of Part B of the Act. [FR 72 26481 – 82].

(d) Family Fees
Proposed Sec.  303.521(d)(1) would clarify that family fees 

collected under a State's system of payments are considered program 

income under EDGAR, 34 CFR 80.25. Under this provision, a State would 

be permitted to add these fees to its Part C grant funds rather than 

deducting the program income from the State's Part C grant (which the 

Department has the discretion to authorize under 34 CFR 80.25). Under 

this provision, any family fees collected must be used by the State for 

the purposes of the Part C grant. 
Proposed Sec.  303.521(d)(2) would clarify that, under EDGAR, family fees collected under a State's system of payments would be considered neither State nor local funds under proposed Sec.  303.225(b). [FR 72 26481 – 82].
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