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TO:  Consortium for Citizens with Disabilities 
FROM:  Emily Purcell and Kevin Hoang, Syracuse University College of Law BBI Summer Fellows under the supervision of Bobby Silverstein, Principal at Powers, Pyles, Sutter & Verville, P.C.
DATE:
  July 3, 2007
RE:  Side-by-side for proposed regulations to IDEA Part C- Subpart E regarding procedural safeguards, and miscellaneous definitions that are applicable.
This memo analyzes the proposed regulations to IDEA Part C- Subpart E regarding procedural safeguards, and miscellaneous definitions that are applicable.  The comments and explanation are compiled from the preamble to the proposed regulations including a section-by-section analysis, and the potential costs and benefits pursuant to Executive Order No. 12866.  Subpart E is divided into seven parts; 
I.
§ 303.401 Confidentiality 
II.
§§ 303.402 - 303.417 Additional Confidentiality Requirements 
III.
§ 303.420 – 303.421 Parental Consent and Notice 
IV.
§ 303.430 Dispute Resolution Options
V. 
§ 303.431 Mediation 
VI.
§§ 303.432 – 303.434 State Complaint Procedures
VII.
§§ 303.435 – 303.438 States That Choose To Adopt the Part C Due Process Hearing Procedures Under Section 639 of the Act 
Introduction


The memo begins with proposed Sec. Sec. 303.07 and 303.25.  The definitions of consent and native language, respectively Sec. 303.07 and Sec. 303.25, are applicable to subpart E. 

    
Proposed subpart E would incorporate the procedural safeguard 

provisions from sections 615 and 639 of the Act. [[FR Page 26475]]
    
The confidentiality provisions in proposed Sec. Sec.  303.401 

through 303.417, would implement sections 617(c) and 639(a)(2) and (4) 

of the Act and would primarily incorporate the language of the 

confidentiality protections under 34 CFR 300.610 through 300.627 of the 

Part B regulations (71 FR 46802-46804), and the Family Educational 

Rights and Privacy Act (FERPA) in 20 U.S.C. 1232g and its implementing 

regulations in 34 CFR part 99. [[FR Page 26475]]
    
The parental consent, notice, and surrogate parent provisions in 

proposed Sec. Sec.  303.420 through 303.422, would implement section 

639(a)(3), (5), (6), and (7) of the Act, regarding parental consent, 

parental notice, and surrogate parent provisions and would replace 

current Sec. Sec.  303.403 through 303.406. [[FR Page 26475]]
    
The dispute resolution options in proposed Sec. Sec.  303.430 

through 303.439, would implement section 639(a)(1) and (8), and 639(b) 

of the Act. To make these regulations a freestanding document, the due 

process hearing procedures for resolving individual child complaints in 

proposed Sec. Sec.  303.440 through 303.449 would include language from 

section 615(b)(6) and (7), (c)(2), (e)(2)(F), (f), (h), (i), (l), and 

(o) of the Act. [[FR Page 26475]]
I.
§ 303.401 Confidentiality 
§ 303.401 Confidentiality and opportunity to examine records

    
Proposed Sec.  303.401 would combine current Sec. Sec.  303.402 and 

303.460 to clarify when the confidentiality provisions in Part C of the 

Act apply, to mandate very limited disclosure between specific agencies 

for purposes of child find activities, to make other changes to conform 

to the Act, and to allow a lead agency to establish procedures that 

would inform parents of a potential referral and provide an opportunity 

to object prior to the disclosure. The note following current Sec.  

303.460 regarding the confidentiality requirements and the provisions 

of FERPA, would be removed because the substance of the applicable 

language is included in proposed Sec. Sec.  303.401 and 303.402. [[FR Page 26475]]

Proposed Sec.  303.401(b) would remain substantively unchanged from 

current Sec.  303.402, except that, instead of referencing the 

confidentiality provisions from Part B of the Act, proposed Sec.  

303.401(b) references proposed Sec. Sec.  303.402 through 303.417, 

which would include the language of these requirements as modified to 

apply to lead agencies and EIS providers under Part C of the Act. 

Proposed Sec.  303.401(b)(1) would clarify that the Part C 

confidentiality provisions are consistent with, but broader than, the 

provisions under FERPA. [[FR Page 26475]]

Proposed Sec.  303.401(c) would clarify that the Part C 

confidentiality provisions apply, when the child is referred for early 

intervention services under Part C of the Act and continue to apply 

until the time when the lead agency, public agency or EIS provider is 

no longer required to maintain or maintains such information under 

applicable Federal and State laws. The proposed provisions would 

clarify that as long as the lead agency, public agency or EIS provider 

is required to maintain, or maintains such records under Part C of the 

Act, the confidentiality provisions would apply to ensure appropriate 

privacy of Part C early intervention records. [[FR Page 26475]]

Proposed Sec.  303.401(d) would be added to incorporate the child 

find requirements from sections 612(a), 635(a)(6), and 637(a)(9) of the 

Act and require the very limited disclosure of personally-identifiable 

information during child find activities. This provision incorporates 

existing Department policy. [[FR Page 26475]]

Proposed Sec.  303.401(e) would permit States to adopt a policy to 

require any public agency or EIS provider, prior to the limited 

disclosure, to inform the parent of the intended disclosure required 

under proposed Sec. Sec.  303.401(d) and 303.209(b)(2), and would allow 

the parent an opportunity to object to the disclosure in writing. 

Permitting States to adopt this policy would balance the privacy 

interests of parents of children receiving services under Part C of the 

Act, with the lead agency's and SEA's responsibilities to identify 

children potentially eligible for services under IDEA. Consistent with 

proposed Sec.  303.209, if the State adopted such an ``opt-out'' 

policy, that policy must be on file with the Secretary as part of the 

State's application under Part C of the Act. [[FR Page 26475]]
II. §§ 303.402 - 303.417 Additional Confidentiality Requirements 

Proposed Sec. Sec.  303.402 through 303.417 would be added in order 

to create freestanding regulations that can be easily used by parents, 

lead and public agencies, and EIS providers and that would include the 

confidentiality requirements from 34 CFR 300.610 through 300.627 of the 

Part B regulations (71 FR 46802-46804) that apply to Part C of the Act 

under current Sec. Sec.  303.402 and 303.460. These confidentiality 

requirements would be amended, where appropriate, to apply to Part C 

lead agencies and EIS providers to ensure confidentiality of Part C 

records but would not be substantively changed from the corresponding 

provisions in the Part B regulations. For example, proposed Sec.  

303.405(a), regarding access rights, requires the agency to comply with 

a request no more than 20 days after a request has been made, whereas 

the corresponding requirement in 34 CFR 300.613(a) of the Part B 

regulations (71 FR 46803) requires a response no more than 45 days 

after the request. The variance in the timelines is to accommodate the 

30-day timeline for due process hearings under Part C of the Act, as 

opposed to the 45-day timeline in Part B of the Act. [[FR Page 26475]]
§ 303.414 Consent prior to disclosure or use
    
In addition, proposed Sec.  303.414(d) would codify an express 

exception to the general parental consent requirement for release of 

personally identifiable information in early intervention records to 

reflect the role of Protection and Advocacy (P&A) systems under the 

Developmental Disabilities Assistance and Bill of Rights Act of 2000 

(DD Act). Under the DD Act, which is administered by the Department of 

Health and Human Services, a P&A system may need access to early 

intervention records in specific circumstances. [[FR Page 26476]]

    
Proposed Sec.  303.414(d)(1) would cross-reference the requirement 

in section 143(a)(2)(I)(iii)(III) of the DD Act, that authorizes P&A 

systems under the DD Act to obtain access to contact information 

(including the name, address and telephone number) of the parent or 

legal guardian or representative of an infant or toddler with a 

disability in cases where they have probable cause to believe that such 

a child is an individual with a developmental disability who has been 

subject to abuse or neglect. 42 U.S.C. 15043(a)(2)(I)(iii). Proposed 

Sec.  303.414(d)(1) would enable the lead agency or participating 

agency to disclose to the P&A system this contact information that 

would otherwise be considered personally identifiable information under 

Part C of the Act when the P&A system expressly requests this 

information under section 143(a)(2)(I)(iii) of the DD Act. [[FR Page 26476]]
    
Proposed Sec.  303.414(d)(2) would expressly also permit the lead 

agency or participating agency to disclose personally identifiable 

information in early intervention records in order to provide the P&A 

system access to the early intervention record of an infant or toddler 

with a disability when the P&A system requests access under either 

section 143(a)(2)(I)(iii) or section 143(a)(2)(J) of the DD Act. Under 

section 143(a)(2)(I)(iii) of the DD Act, the P&A system is authorized 

to have access where the P&A system has probable cause to believe that 

an individual with a developmental disability has been subject to abuse 

or neglect, it has contacted the parents to offer assistance, and the 

parents have refused to act. Under Section 143(a)(2)(J)(ii) of the DD 

Act, the P&A system is authorized to have immediate access to the early 

intervention records of an infant or toddler with a disability who is 

an individual with a developmental disability without that child's 

parental consent in a case where a P&A system has probable cause to 

believe that the health and safety of that individual are in serious 

and immediate jeopardy. [[FR Page 26476]]
III.
§ 303.420 – 303.421 Parental Consent and Notice 
§ 303.420 Parental consent and ability to decline service

Proposed Sec.  303.420(a) and (b), regarding parental consent and 

notice, would be substantively unchanged from current Sec.  303.404 and 

would add ``and ability to decline service'' in the heading to better 

align the regulation with section 639(a)(3) of the Act. [[FR Page 26476]]


Proposed Sec. 303.420(a) would specifically indicate that the lead agency must ensure that parental consent is obtained before an evaluation and assessment of a child would be conducted under proposed Sec.  303.320, before the provision of early intervention services, prior to the use of the 

parent's public or private insurance under proposed Sec.  303.520, and 

prior to the exchange of personally identifiable information consistent 

with proposed Sec.  303.401. [[FR Page 26476]]
    
The term ``initial'' in current Sec.  303.404(a)(1) would not be 

included in proposed Sec.  303.420(a)(1) in order to clarify, 

consistent with Part B in section 614(c)(3) of the Act and the practice 

in the vast majority of Part C State early intervention programs, that 

parental consent is required not only for the initial evaluation but 

also for reevaluation of a child under Part C of the Act. Because the 

Part C parental consent provisions in section 639(a)(3) of the Act are 

broader (and more appropriate for the parents of infants and toddlers 

with disabilities) than the consent provisions under Part B in section 

614(c) of the Act, the exceptions to requiring the public agency to 

obtain parental consent in section 614(c)(3) of the Act and 34 CFR 

300.300(c) of the Part B regulations (71 FR 46784) do not apply to Part 

C of the Act. [[FR Page 26476]]
    
Proposed Sec.  303.420(b) would be unchanged from current Sec.  

303.404(b) regarding the lead agency's responsibilities if the parent 

does not provide consent. [[FR Page 26476]]
    
Proposed Sec.  303.420(c) would be added to include the language of 

Note 2 following current Sec.  303.404 to clarify that a lead agency 

may, but is not required to, use the due process hearing procedures to 

challenge the parent's refusal to consent to an evaluation and 

assessment of the child. The term ``initial'' in Note 2 would not be 

incorporated into proposed Sec.  303.420(c) because the lead agency 

may, but is not required to, use due process hearing procedures to 

override parental refusal to provide consent for any evaluation, not 

just the initial evaluation. The substance of Note 1, regarding 

parental consent, following current Sec.  303.404 would be included 

where applicable in proposed Sec.  303.420; and the substance of Note 

1, regarding personably identifiable information, would be included in 

proposed Sec.  303.401(c). [[FR Page 26476]]
    
Proposed Sec.  303.420(d) would incorporate the requirements in 

section 639(a)(3) of the Act and current Sec.  303.405, and clarify the 

parent's right to accept or decline any early intervention service at 

any time. [[FR Page 26476]]
§ 303.421 Prior written notice and procedural safeguards notice
    
Proposed Sec.  303.421, regarding prior written notice, would be 

substantively unchanged from current Sec.  303.403 and would 

incorporate section 639(a)(6) and (7) of the Act. 

Proposed Sec. 303.421(c) would be substantively unchanged from current Sec.  303.403(c) except that the provisions in current Sec.  303.403(c)(3) 

would be moved to the definition of native language in proposed Sec.  

303.25. [[FR Page 26476]]
IV.
§ 303.430 Dispute Resolution Options
§ 303.430 State dispute resolution options
    
Proposed Sec.  303.430(a) would require each State system to make 

available dispute resolution options under Part C of the Act that would 

include mediation, due process hearing procedures, and State complaint 

procedures in current Sec. Sec.  303.419, 303.420 through 303.425, and 

303.510 through 512, respectively. [[FR Page 26477]]
    
Proposed Sec.  303.430(b) would clarify that each lead agency must 

make mediation available as required in proposed Sec.  303.431, and 

would incorporate language from sections 615(e) and 639(a)(8) of the 

Act and current Sec.  303.419. [[FR Page 26477]]
    
Proposed Sec.  303.430(c) would be aligned with the Part B 

administrative complaint procedures in 34 CFR 300.151 through 300.153 

of the Part B regulations (71 FR 46770-46771) and would continue to 

require, as set forth in current Sec.  303.510, that each lead agency 

adopt written State complaint procedures that meet the requirements in 

proposed Sec. Sec.  303.432 through 303.434 to resolve any complaints 

filed by any party regarding any violation of this part. [[FR Page 26477]]
    
Proposed Sec.  303.430(d) would continue to allow lead agencies the 

option of using the Part C due process hearing procedures under 

proposed Sec. Sec.  303.435 through 303.439, or the Part B due process 

hearing procedures under proposed Sec. Sec.  303.440 through 303.449 

(with the option of adopting either a 30-day or 45-day timeline). [[FR Page 26477]]
    
Proposed Sec.  303.430(e)(1) and (2) would incorporate the pendency 

language in section 639(b) of the Act and current Sec.  303.425 

regarding the services that must be provided during the pendency of a 

due process complaint. [[FR Page 26477]]

Proposed Sec.  303.430(e)(1) would further clarify that the child must continue to receive those early intervention services that are identified on the IFSP to which the parent has provided consent and in the settings identified on the IFSP, unless the lead agency and parent otherwise agree. [[FR Page 26477]]
    
Proposed Sec.  303.430(e)(3)(i) would clarify that if a child turns 

three and the child's eligibility under Part B of the Act has not yet 

been determined in a State that has adopted the option to provide Part 

C services beyond age three, then the lead agency must continue to 

provide Part C services to that child under proposed Sec.  

303.211(b)(4). [[FR Page 26477]]

Proposed Sec.  303.430(e)(3)(ii) would clarify that once 

a child turns three and has been determined ineligible for services 

under Part B of the Act and proposed Sec.  303.211, Part C pendency 

does not apply and the lead agency is not required to provide Part C 

services to that child during the pendency of any due process hearing 

procedure challenging the determination of ineligibility. [[FR Page 26477]]
V. 
§ 303.431 Mediation 
§ 303.431 Mediation 
  
Proposed Sec.  303.431, regarding mediation, would remain 

substantively unchanged from the current Sec.  303.419 but would 

include several mediation provisions based on revisions in section 

615(e) of the Act, which applies to Part C through section 639(a)(8) of 

the Act. Each lead agency must ensure that procedures are established 

and implemented to allow parties to disputes involving any matter under 

this part, including matters arising prior to the filing of a due 

process complaint, to resolve disputes through a mediation process, as 

indicated in proposed Sec.  303.431(a). [[FR Page 26477]]

Proposed Sec.  303.431(b) would include the requirements in current Sec.  303.419(b). [[FR Page 26477]]
    
Additionally, proposed Sec.  303.431(b)(5) and (b)(6) would 

incorporate the requirements in sections 615(e) and 639(a)(8) of the 

Act and require that if mediation results in resolution of a complaint, 

the parties must execute a legally binding agreement that describes the 

resolution of the matter and states that discussions that occurred 

during mediation shall be confidential and not used as evidence in any 

subsequent due process hearing or civil proceeding. The proposed 

regulation would require that the agreement be signed by the parent and 

a lead agency representative who has authority to bind the agency, and 

state that the agreement would be enforceable in any State court of 

competent jurisdiction or in a district court of the United States. [[FR Page 26477]]
    
Proposed Sec.  303.431(c) would provide requirements for the 

impartiality of the mediator consistent with sections 615(e)(2) and 

639(a)(8) of the Act. [[FR Page 26477]]

Proposed Sec.  303.431(d), regarding a meeting to 

encourage mediation, would incorporate the language in current Sec.  

303.419(c). Current Sec.  303.419(b)(6), regarding the requirement that 

parties sign a confidentiality pledge, would be removed to align with 

section 615(e) of the Act. [[FR Page 26477]]
VI.
§§ 303.432 – 303.434 State Complaint Procedures
§ 303.432 Adoption of State complaint procedures

    
Proposed Sec.  303.432, regarding the requirement for the lead 

agency to adopt written State complaint procedures, would be 

substantively unchanged from current Sec.  303.510 except that the 

provision in current Sec.  303.510(a)(1)(ii), regarding the option for 

a local public agency to resolve a complaint, would be removed. This 

provision would be removed because, under Part C of the Act, (unlike 

Part B of the Act) virtually all States utilize only the lead agency 

for the resolution of complaints. In addition, because relatively few 

State complaints are filed under Part C of the Act eliminating this 

option would not create any additional burden for States. During 

Federal fiscal year 2004 the average number of State complaints filed 

under Part C of the Act was less than 2.0 per State. [[FR Page 26477]]
§ 303.433 Minimum State complaint procedures

   
Proposed Sec.  303.433, regarding the requirements for minimum 

State complaint procedures, would remain substantively unchanged from 

current Sec.  303.512. [[FR Page 26477]]
    
Proposed Sec.  303.433(a)(3) would clarify that a lead agency's 

State complaint procedures must provide the lead agency, public agency, 

or EIS provider with an opportunity to respond to a complaint filed 

under proposed Sec.  303.430(c), including, at a minimum, an 

opportunity for a parent who has filed a complaint and the lead agency, 

public agency, or EIS provider to voluntarily engage in mediation, 

consistent with proposed Sec.  303.430(b). [[FR Page 26477]]

Proposed Sec.  303.433(b)(1)(ii) regarding time extensions for filing a State complaint, would clarify that it would be permissible to extend the 60-day timeline if the parent (or individual or organization, if mediation 
is available to the individual or organization under State procedures) 

and the lead agency, public agency or EIS provider agree to engage in 

mediation, consistent with proposed Sec.  303.433(a)(3)(ii). [[FR Page 26477]]


Proposed Sec.  303.433(c)(3) would incorporate the provisions in current Sec.  303.512(c)(3). [[FR Page 26477]]
§ 303.434 Filing a complaint

    
Proposed Sec.  303.434, regarding filing a complaint, would remain 

substantively unchanged from current Sec.  303.511 except proposed 

Sec.  303.434(b)(3) and (4) would require a parent filing a State 

complaint to provide the lead agency, public agency, or EIS provider 

with information about the child who is the subject of the complaint, 

which may allow the lead agency, public agency, or EIS provider to 

attempt to resolve the complaint at the earliest opportunity. [[FR Page 26477]] 

In addition, proposed Sec.  303.434(c) would amend the language in current Sec.  303.511(b) to require that the complaint must allege that a 

violation occurred not more than one year prior to the date the complaint is 

received, and would remove references to longer periods for continuing 

violations to ensure expedited resolution for public agencies and 

children. [[FR Page 26477-78]]
    
Proposed Sec.  303.434(d) would require that the party filing a 

complaint forward a copy of the complaint to the public agency or EIS 

provider serving the child at the same time the party files the 

complaint with the lead agency. This provision would ensure that the 

public agency or EIS provider involved has knowledge of the issues, and 

an opportunity to resolve them directly with the complaining party.

States That Choose To Adopt the Part C Due Process Hearing Procedures 

Under Section 639 of the Act [[FR Page 26478]]
VII.
§§ 303.435 – 303.438 States That Choose To Adopt the Part C Due Process Hearing Procedures Under Section 639 of the Act 
    
Proposed Sec. Sec.  303.435 through 303.439, regarding due process 

hearing procedures under Part C of the Act, would remain substantively 

unchanged from current Sec. Sec.  303.420 through 303.425, except that 

the references to ``impartial procedures'' would be replaced with ``due 

process hearing'' to distinguish these procedures from the State 

administrative complaint procedures in proposed Sec. Sec.  303.432 

through 303.434 and in proposed Sec.  303.430(c). Note 1 following 

current Sec.  303.420, regarding the adoption of Part C impartial 

procedures for resolving individual child complaints, would be removed 

because it is substantively incorporated into proposed Sec. Sec.  

303.435 through 303.439. Also, the complaint procedures in Note 1 

following current Sec.  303.420 would be substantively incorporated 

into proposed Sec. Sec.  303.432 through 303.434. Note 2 following 

current Sec.  303.420, indicating that the administrative procedures 

developed by a State should be designed to result in speedy resolution 

of complaints, because an infant's or toddler's development is so rapid 

that undue delay could be potentially harmful, would not be included in 

these proposed regulations because the process for the resolution of 

due process hearing procedures, including timelines, is addressed in 

proposed Sec. Sec.  303.435 through 303.449. [[FR Page 26478]]

§ 303.435 Appointment of an impartial due process hearing officer 

    
Proposed Sec.  303.435, regarding appointment of an impartial due 

process hearing officer, would remain substantively unchanged from the 

current Sec.  303.421. [[FR Page 26478]]

§ 303.436 Parental rights in due process hearing proceedings

    
Proposed Sec.  303.436, regarding parental rights in due process 

hearing procedures, would remain substantively unchanged from the 

current Sec.  303.422. [[FR Page 26478]]
§ 303.437 Convenience of hearings and timelines

    
Proposed Sec.  303.437, regarding convenience of hearings and 

timelines, would remain substantively unchanged from the current Sec.  

303.423. [[FR Page 26478]]

§ 303.438 Civil Action

    
Proposed Sec.  303.438, regarding civil actions, would remain 

substantively unchanged from current Sec.  303.424.

States That Choose To Adopt the Part B Due Process Hearing Procedures 

Under Section 615 of the Act. [[FR Page 26478]]

