TO:  Consortium for Citizens with Disabilities
FROM:  Emily Purcell and Kevin Hoang, Syracuse University College of Law BBI Summer Fellows under the supervision of Bobby Silverstein, Principal at Powers, Pyles, Sutter & Verville, P.C.
DATE:  July 3, 2007

RE:  Side-by-side for proposed regulations to IDEA Part C, Subpart D:  Child Find, Evaluations and Assessments, and Individualized Family Service Plans.
This memo analyzes the proposed regulations to IDEA Part C, Subpart D regarding child find, evaluations and assessments and Individualized Family Service Plans. The comments and explanation are compiled from the preamble to the proposed regulations including a section by section analysis and the potential costs and benefits pursuant to Executive Order No. 12866.  Subpart D is divided into twelve parts for purposes of this analysis.  Please note that additional sections have been added to §303.320 in order to facilitate analysis.
§303.300 Public awareness program- information for parents.
§303.301 Comprehensive child find system.
§303.302 Referral Procedures.
§303.303 Screening Procedures.
§303.320 Evaluation and Assessment of the child and family and assessment of service needs.

§303.11 Early intervention service program.
§303.12 Early intervention service provider.
§303.13 Early intervention services.
§303.16 Health services.
§303.24 Multidisciplinary.
§303.25 Native language.
§303.26 Natural environments.
§303.126 Early intervention services in natural environments.
§303.209 Transition to preschool and other programs. 
§303.340 Individualized family service plans – general.
§303.341 [Reserved].
§303.342 Procedures for IFSP development, review, and evaluation.
§303.343 IFSP team meetings and periodic reviews.

§303.344 Content of an IFSP.

§303.345 Provision of services before evaluations and assessments are completed.

§303.346  Responsibility and accountability.

Proposed subpart D would incorporate the requirements from section 

636 of the Act regarding evaluations and assessments and IFSPs. 

Proposed subpart D of these proposed regulations would also incorporate 

the comprehensive child find system requirements because they overlap 

with evaluation requirements and because the new statutory child find 

requirements are contained in sections 612, 631, 632, 634, 635, 637 and 

641 of the Act, which do not readily relate to a corresponding subpart 

in these proposed regulations. [FR 72 26470 – 75].

Public awareness, child find, referral and screening procedures 

would be in proposed Sec. Sec.  303.300 through 303.303. Evaluation and 

assessment requirements would be combined in proposed Sec.  303.320 to 

incorporate the relevant provisions in section 636(a)(1) and (2) of the 

Act. [FR 72 26470 – 75].

IFSP provisions would be primarily unchanged in proposed Sec. Sec.  

303.340 through 303.345. Section 636(e) of the Act, regarding parental 

consent for IFSPs, would not be addressed in subpart D of these 

proposed regulations. It would instead be included with other parental 

consent provisions in proposed Sec.  303.420, to align with section 639 

of the Act regarding procedural safeguards. [FR 72 26470 – 75].

§303.300 Public awareness program- information for parents.

Identification--Public Awareness, Child Find, and Referral

Proposed Sec.  303.300(a) and (b), regarding a public awareness 

program, would incorporate language from current Sec.  303.320 that 

requires a public awareness program that provides for information to be 

prepared and disseminated to primary referral sources to inform parents 

of infants and toddlers about the child find system, central directory, 

and the availability of preschool services under section 619 of the 

Act. 
Proposed Sec.  303.300(a) would also cross-reference proposed 

Sec.  303.116, which would require a statewide system to have a public 

awareness program consistent with the provisions in proposed Sec.  

303.300. Consistent with section 635(a)(6) of the Act, proposed Sec.  

303.300(a)(1)(ii) would add a specific reference to parents of 

premature infants, or infants with other physical risk factors 

associated with learning or developmental complications. [FR 72 26470 – 75].
Proposed Sec.  303.300(a)(2) would add a requirement that the 

statewide system have procedures for assisting primary referral sources 

to disseminate information to parents of infants and toddlers with 

disabilities, consistent with section 635(a)(6) of the Act. This 

proposed provision would replace current Sec.  303.321(d)(2)(iii), 

which was removed, consistent with section 635(a)(6) of the Act. 

Proposed Sec.  303.300(a)(2) would cross-reference proposed Sec.  

303.302(c) which defines the term primary referral sources for the 

purposes of subpart C. Notes 1 and 2 following current Sec.  303.320, 

which include the components for an effective public awareness program, 

would be removed, as they do not reflect regulatory requirements and 

are therefore not necessary. [FR 72 26470 – 75].
§303.301 Comprehensive child find system.

Proposed Sec.  303.301, regarding a comprehensive child find 

system, would incorporate the requirements from current Sec.  303.321 

and would also emphasize the applicability of the child find system for 

the specific subpopulations referred to in many sections of the Act. 

Proposed Sec.  303.301(a)(1) and (2) would incorporate language from 

section 635(a)(5) of the Act, which requires a system for making 

referrals to service providers that includes timelines and provides for 

participation by primary referral sources. Proposed Sec.  303.301(a)(3) 

would incorporate statutory language from section 635(a)(5) of the Act 

that requires rigorous standards for appropriately identifying infants 

and toddlers with disabilities for early intervention services under 

Part C of the Act that would reduce the need for future services. 

Proposed Sec.  303.301(a)(4) would require the comprehensive child find 

system to meet the requirements in paragraphs (b) and (c) of this 

section and proposed Sec.  303.302, regarding referral procedures, and 

proposed Sec.  303.303, regarding screening procedures. [FR 72 26470 – 75].
Proposed Sec.  303.301(b) would address the scope of child find by 

identifying specific subpopulations of children that were added in the 

2004 amendments to Part C of the Act. Current Sec.  303.321(a)(2) would 

be removed as redundant with proposed Sec.  303.301(b) and (c), 

regarding the lead agency's responsibilities for administering the 

child find system under Part C of the Act, and proposed Sec.  

303.604(a)(3), regarding the Council's advisory role. [FR 72 26470 – 75].
Proposed Sec.  303.301(b) would incorporate current Sec.  

303.321(a)(2), which identifies the lead agency as the agency 

responsible for implementing a comprehensive child find system. 

Proposed Sec.  303.301(b)(1)(i) and (ii) would add references to 

children who are residing on a reservation located in a State, 

homeless, in foster care, and wards of the State to incorporate 

sections 612(a)(3)(A), 634(1) and 635(a)(2) of the Act and to align 

with the child find provisions in 34 CFR 300.111 of the Part B 

regulations (71 FR 46764). Proposed Sec.  303.301(b)(1) would cross-

reference the provisions in proposed Sec.  303.731(e)(1)) to ensure 

coordination by lead agencies with tribes, tribal organization, and 

consortia located in the State to ensure the timely identification of 

Indian infants and toddlers with disabilities. [FR 72 26470 – 75].
Proposed Sec.  303.301(b)(2) would replace current Sec.  

303.321(b)(2) and would clarify that child find includes methods for 

determining which children are in need of early intervention services 

and which children are not in need of those services. [FR 72 26470 – 75].
Proposed Sec.  303.301(c) would incorporate the requirements of 

current Sec.  303.321(c) and would add language requiring child find 

coordination with the following programs and agencies, to align with 

sections 634(1), 635(c)(2)(G), and 637(a)(6) and (10) of the Act: early 

education programs in the State, including Head Start and Early Head 

Start programs under section 645A of the Head Start Act; child 

protection programs including the foster care program and the State 

agency responsible for administering the Child Abuse Prevention and 

Treatment Act (CAPTA); child care programs in the State; and the 

programs that provide services under the Family Violence Prevention and 

Services Act for States electing to make available early intervention 

services to children with disabilities, in accordance with section 

635(c) of the Act and proposed Sec.  303.211. [FR 72 26470 – 75].
§303.302 Referral Procedures.

Proposed Sec.  303.302, regarding referral procedures, would 

require that the referral of a child under proposed Sec.  

303.302(a)(2)(i) be as soon as possible after the child has been 

identified. This is a change from the requirement in current Sec.  

303.321(d)(2)(ii), which requires the referral to occur within two

working days. The 2004 Amendments require lead agencies to conduct 

child find for additional subpopulations, which has substantially 

increased the number of referrals, making the two-day period 

impractical. A change in referral timeline is needed because we have 

found that the two-day referral is often not practical when some 

primary referral sources of these additional subpopulations are working 

with the lead agency and reviewing all information available about the 

child in order to determine whether the child may be suspected of 

having a disability and may need referral for evaluation under Part C 

of the Act. In addition, the Department has limited ability to enforce 

such a timeline given that primary referral sources include private 

physicians and other individuals and entities that are not EIS 

providers. Recognizing the importance of referring and identifying 

children potentially eligible for early intervention services as soon 

as possible, we are seeking comment on the proposed change in proposed 

Sec.  303.302(a)(2)(i), specifically, regarding whether a different 

timeframe or approach is more appropriate. [FR 72 26470 – 75].
Proposed Sec.  303.302(b), regarding referral of specific at-risk 

children, would incorporate language from section 637(a)(6) of the Act, 

which requires States to have policies and procedures for the referral 

of early intervention services under Part C of the Act for an infant or 

toddler under the age of three who is involved in a substantiated case 

of child abuse or neglect; or is identified as affected by illegal 

substance abuse, or withdrawal symptoms resulting from prenatal drug 

exposure. [FR 72 26470 – 75].
Proposed Sec.  303.302(b)(1) would require the referral of a child 

under the age of three who is involved in a substantiated case of child 

abuse or neglect. This provision is consistent with CAPTA, which was 

amended in June 2003 to require States receiving CAPTA funds to have 

policies regarding the referral to the Part C program of children under 

the age of three who were involved in a substantiated case of abuse or 

neglect. In coordinating with the U.S. Department of Health and Human 

Services, which administers CAPTA, the Department has confirmed that 

neither Part C of the Act nor CAPTA requires the referral of a child 

other than the child who is the subject of a proceeding resulting in 

substantiation. Therefore, proposed Sec.  303.302(b)(1) would not 

require a sibling to be referred or screened unless that sibling is a 

child under the age of three who has been the subject of a 

substantiation proceeding. [FR 72 26470 – 75].
Proposed Sec.  303.302(c) would incorporate the definition of 

``primary referral sources'' in current Sec.  303.321(d)(3), but would 

add to the definition: schools, clinics, public agencies and staff in 

the child welfare system including child protective service and foster 

care, homeless family shelters, and domestic violence shelters and 

agencies for States electing to make services under Part C of the Act 

available to children after the age of three in accordance with section 

635(c)(2)(G) of the Act and proposed Sec.  303.211. This would 

implement the intent of Congress, as expressed in note 290 of the Conf. 

Rpt., to ensure that the comprehensive child find system ``includes a 

broad range of referral sources such as homeless family shelters, 

clinics and other health service related offices, public schools and 

officials and staff in the child welfare system.'' The timelines for 

public agencies to act on referrals in current Sec.  303.321(e) would 

be replaced by those in proposed Sec.  303.320(e). The Note following 

current Sec.  303.321 would be removed as it does not reflect a 

regulatory requirement and is therefore not necessary. [FR 72 26470 – 75].
§303.303 Screening Procedures.

Proposed Sec.  303.303 would clarify the responsibilities of the 

lead agency regarding when screening may be used once a child is 

referred for early intervention services under Part C of the Act. These 

screening provisions would be added because we have determined them to 

be necessary. Although section 639(a)(4) of the Act has always 

referenced ``screening,'' the new child find provisions in the Act 

require lead agencies and primary referral sources to determine how 

best to efficiently identify, from the increased number of potential 

referrals, those children experiencing developmental delays or 

potentially eligible for early intervention services under Part C of 

the Act. Many States have already adopted screening procedures to 

accomplish this. [FR 72 26470 – 75].
Proposed Sec.  303.303(a)(1) would expressly permit States to have 

procedures for the screening of a child, when appropriate, to determine 

if the child is suspected of having a disability, and would clarify 

that if the State lead agency elects to adopt screening procedures to 

determine if a child is suspected of having a disability, those 

screening procedures must meet the requirements of proposed Sec.  

303.303. States would not be required to adopt screening procedures, 

but if States adopt such procedures, those procedures would have to 

meet the requirements in proposed Sec.  303.303. [FR 72 26470 – 75].
Proposed Sec.  303.303(a)(2) would clarify that, if the screening 

indicates that the child is suspected of having a disability, the lead 

agency must conduct an evaluation under proposed Sec.  303.320 to 

determine the eligibility of the child. This provision would be added 

because, if the lead agency were to conduct a screening that indicated 

the child is suspected of having a disability, such screening results 

would provide the lead agency with information that the infant or 

toddler may be experiencing developmental delays. If the lead agency 

believes, based on the screening and other available information, that 

a child is not suspected of having a disability, then proposed Sec.  

303.303(a)(3), consistent with current Sec.  303.403, would require the 

lead agency to provide the parent with notice under proposed Sec.  

303.421 that it is declining to conduct an evaluation. The notice 

requirement in proposed Sec.  303.303(a)(3) would be added because it 

is the Department's experience that many States were not aware of the 

need to provide notice under these circumstances. [FR 72 26470 – 75].
Proposed Sec.  303.303(a)(4) would require the lead agency to 

conduct an evaluation if a parent requests an evaluation after the lead 

agency determines a child is not suspected of having a disability after 

completing a screening. These proposed regulations provide this 

clarification because most States that have adopted screening 

procedures after the June 2003 CAPTA amendments and the IDEA 2004 

amendments have found that permitting the parent to request an 

evaluation is necessary to ensure appropriate identification of 

eligible children. In addition, the Department's experience indicates 

that parents often can identify or suspect developmental delays in 

their children that may not be identified through a screening. Further, 

research in the early childhood community demonstrates that parents are 

often in the best position to observe and know their infant's or 

toddler's developmental status. [FR 72 26470 – 75].
Proposed Sec.  303.303(b)(1) would define screening procedures as 

activities that are carried out by a public agency, EIS provider, or 

designated primary referral source (except for parents) to identify 

infants and toddlers suspected of having a disability and in need of 

early intervention services at the earliest possible age. Proposed 

Sec.  303.303(b)(2) would clarify that the screening procedures include 

the administration of appropriate instruments by qualified personnel 

that can assist in making the identification described in proposed 

Sec.  303.303(a)(1). [FR 72 26470 – 75].
Proposed Sec.  303.303(c) would clarify that for every child who is 

referred to the Part C program or receives a screening, the lead agency 

is not required to provide an evaluation and assessment of a child, 

unless the child is suspected of having a disability or the parent 

requests an evaluation under proposed Sec.  303.303(a)(4). This 

clarification is consistent with note 303 of the Conf. Rpt., which 

provides that every child who is referred for early intervention 

services under Part C of the Act, or who is screened is not required to 

receive an evaluation unless the child is suspected of having a 

disability and is not required to receive early intervention services 

under Part C of the Act unless that child is eligible. [FR 72 26470 – 75].
The Department notes that screening has long been part of States' 

child find and public awareness systems under Part C of the Act. The 

proposed regulations on screening would not apply to screenings 

conducted: (1) prior to a child's referral for services under Part C of 

the Act; (2) when a child's eligibility has already been determined; or 

(3) to siblings of children in substantiated cases of abuse or neglect. [FR 72 26470 – 75].
As part of the child find and public awareness systems, primary 

referral sources and other community agencies often conduct routine 

agency screenings of infants and toddlers and other children. The 

proposed Part C regulations would not apply to screenings that are 

routinely conducted by primary referral sources and are not used by the 

lead agency to determine whether a child is suspected of having a 

disability. [FR 72 26470 – 75].
In addition, children already determined to be eligible (such as a 

child with a diagnosed condition who has medical records that the lead 

agency can use to establish eligibility) would not need to be screened, 

because the purpose of screening is to determine whether a child is 

suspected of having a disability. [FR 72 26470 – 75].
Finally, neither Part C of the Act nor CAPTA requires the referral 

or screening of siblings of a child, other than the child who is the 

subject of the proceeding resulting in substantiated abuse or neglect 

or who is identified as affected by illegal substance abuse or 

withdrawal symptoms resulting from prenatal drug exposure, unless that 

sibling is under the age of three and has also been the subject of a 

substantiation proceeding. However, under Part C of the Act, States may 

establish broader policies to permit or require the referral or 

screening of these siblings. [FR 72 26470 – 75].
Executive Order 12866 regarding 303.300-303.303
[FR 72 26487].
Sections 303.300 Through 303.303--Public Awareness, Comprehensive Child 

Find System, Referrals, and Screening

Proposed Sec. Sec.  303.300 through 303.303 would combine the child 

find and public awareness requirements from section 635(a)(5) and 

(a)(6) of the Act and incorporate the Act's increased emphasis on 

specific subpopulations of infants and toddlers with disabilities who 

may potentially be eligible for and need early intervention services 

under Part C of the Act. Proposed Sec.  303.301 would require States, 

consistent with the Act, to identify, locate, and evaluate all eligible 

infants and toddlers with disabilities, including children who are 

covered by CAPTA, homeless, in foster care, or wards of the State. The 

proposed regulations would require the State to have referral 

procedures to be used by specified primary referral sources and would 

require such procedures to provide for the referral of certain children 

covered by CAPTA. This change is consistent with the CAPTA provision 

that became effective in June 2003, which requires that States 

receiving CAPTA funds adopt policies providing for the referral to the 

Part C program of children under the age of 3 who are involved in a 

substantiated case of child abuse or neglect.

The proposed regulations would also add a requirement for a public 

awareness program about the availability of early intervention services 

and specifically require the dissemination of such information to 

parents with premature infants or infants with other physical risk 

factors associated with learning or developmental complications.

Since States have been required under the Act to conduct child find 

activities to identify all infants and toddlers with disabilities since 

the program began in 1989, and the CAPTA requirements have been in 

place since June 2003, we are not estimating any increase in costs as a 

result of these changes. Part C lead agencies should already have the 

infrastructure needed to meet all of the IDEA child find requirements, 

including those added relating to children covered by CAPTA and those 

who are homeless, in foster care, or wards of the State.

In addition, proposed Sec.  303.303 would allow the lead agency to 

use screening to determine whether a child is suspected of having a 

disability. The use of screening as a vehicle to identify children 

potentially eligible for Part C services may reduce the number of 

evaluations and assessments that would otherwise need to be conducted 

and, thus, reduce potential evaluation and assessment costs for the 

State. Proposed Sec.  303.303 also would allow State lead agencies to 

determine how primary referral sources would work with the lead 

agencies to administer screenings.

§303.320 Evaluation and Assessment of the child and family and assessment of service needs.

Proposed Sec.  303.320 would combine the requirements from current 

Sec. Sec.  303.300(b), 303.322, and 303.323 and section 636(a)(1) and 

(2) of the Act. Proposed Sec.  303.320(a)(1) would require the lead 

agency to ensure that a timely, comprehensive, and multidisciplinary 

evaluation and an assessment are performed for each child under three 

who is referred for an evaluation and is suspected of having a 

disability. Proposed Sec.  303.320(a)(2)(i) would clarify that an 

evaluation is the method used to review the assessments of the child 

and the family to determine a child's initial and continuing 

eligibility consistent with the definition of infant or toddler with a 

disability in proposed Sec.  303.21. Proposed Sec.  303.320(a)(2)(ii) 

would clarify that in conducting an evaluation, no single procedure may 

be used as the sole criterion for determining the child's eligibility 

for Part C services. Proposed Sec.  303.320(a)(2)(iii) would clarify 

that the use of a child's medical and other records may be used to 

establish eligibility (without conducting an assessment of the child 

and the family) if those records contain information, required under 

proposed Sec.  303.320, regarding the child's level of functioning in 

the developmental areas identified in proposed Sec.  303.21(a)(1). The 

nondiscriminatory procedures in current Sec.  303.323 would be 

incorporated into proposed Sec.  303.320(a)(3). [FR 72 26470 – 75].
Proposed Sec.  303.320(b)(1) would incorporate the procedures for 

the assessment of a child found in current Sec. Sec.  303.322(b)(2), 

303.322(c)(2), and 303.323(c). Proposed Sec.  303.320(b)(1) would 

clarify that an assessment of a child means reviewing the child's 

pertinent records that relate to the child's current health status and 

medical history and conducting personal observation and assessment of 

the child to identify the child's unique strengths and needs and 

present level of developmental functioning. This clarification is 

necessary because States have not consistently required that the 

assessment of a child's need for early intervention services be based 

on personal observation and assessment of the child by qualified 

personnel. Proposed Sec.  303.320(b)(1) and (2) would clarify that the 

assessment of the child's unique strengths and needs includes an 

identification of the child's level of functioning in each of the 

following developmental areas: Cognitive development; physical 

development, including vision and hearing; communication development; 

social or emotional development; and adaptive development based on 

objective criteria, which include informed clinical opinion. [FR 72 26470 – 75].
Proposed Sec.  303.320(b)(2) would expressly require that the lead 

agency allow qualified personnel to use their informed clinical opinion 

to assess a child's present level of functioning in each of the 

developmental areas identified in proposed Sec.  303.21(a)(1) and to 

establish a child's eligibility, even when other instruments fail to 

establish eligibility. This is consistent with the Department's 

monitoring experience, which has indicated confusion in States that do 

not expressly allow the use of informed clinical opinion as a separate 

basis to establish eligibility. This is necessary because instruments 

may not adequately capture the extent of the developmental delay. Thus, 

informed clinical opinion may be used to establish a child's 

eligibility under this part even when other instruments do not 

establish eligibility. However, under proposed Sec.  303.320(b)(2), 

informed clinical opinion cannot be used to negate eligibility 

established through the use of other appropriate assessment 

instruments. [FR 72 26470 – 75].
As provided in the note following current Sec.  303.300, the use of 

informed clinical opinion in establishing eligibility for early 

intervention services under Part C of the Act is especially important 

when standardized instruments are unavailable, unreliable or 

inappropriate for use in measuring developmental delay (as they often 

are for children under the age of three) or for evaluating a diagnosed 

condition such as autism spectrum disorder or pervasive developmental 

delay. Although the language of the note would be removed by these 

proposed regulations, the use of informed clinical opinion in 

establishing eligibility continues to be necessary and would therefore 

be included in proposed Sec.  303.320(b)(2) as previously discussed. [FR 72 26470 – 75].
With respect to the procedures for the assessment of a family, 

proposed Sec.  303.320(c) would combine the requirements of section 

636(a)(2) of the Act and current Sec. Sec.  303.322(b)(2)(ii) and 

303.322(d), and would require that family information be assessed not 

just through the use of an assessment tool, but through a voluntary 

personal interview with the family. In addition to the parent, the 

family assessment can include other family members for the purposes of 

identifying the child's needs. This proposed language would permit 

States to avoid unnecessary, time-consuming, and costly evaluations,

if existing records contain reliable information, and establish 

eligibility for services under Part C of the Act. [FR 72 26470 – 75].
Proposed Sec.  303.320(d) would clarify, consistent with section 

636(a)(1) of the Act and current Sec.  303.322(c)(3)(iii), that the 

assessment of service needs must identify the early intervention 

services needed to meet the unique strengths and needs of each infant 

or toddler with a disability. The service needs of the family under 

current Sec.  303.322(d) and sections 635(a)(3) and 636(a)(2) and 

(d)(2) of the Act have been longstanding requirements, which have 

clarified that family assessments must be family directed and designed 

to determine the resources, priorities and concerns of the family and 

the identification of supports and services to meet the developmental 

needs of the child. Under proposed Sec.  303.320(d), the assessment of 

the service needs of each infant or toddler with a disability and that 

child's family must include a review of the evaluation (including the 

assessment of the child and family) and available pertinent records and 

conducting personal observation and assessment of the infant or toddler 

with a disability in order to identify the early intervention services 

appropriate to meet the child's unique needs in each of the five 

developmental areas identified in proposed Sec.  303.320(b)(1). [FR 72 26470 – 75].
Current Sec. Sec.  303.321(a) and 303.321(e)(1) and (2), require 

that a child's evaluation, assessment, and initial IFSP meeting occur 

within 45 days from the date the public agency receives the referral. 

The Department believes this imposes an unnecessary burden on Part C 

agencies. Because the public agency cannot initiate these actions 

without parental consent, a refusal or late consent may drastically 

reduce the time available for the agency to perform evaluations and 

prepare for the IFSP meeting. Proposed Sec.  303.320(e)(1) would retain 

the 45-day timeline requirement, but the timeline would start with the 

date the public agency obtained parental consent for the evaluation, 

not the date the public agency receives the referral. [FR 72 26470 – 75].
This change in how the 45-day timeline is calculated may result in 

some delays in the evaluation process, since the public agency may be 

less motivated to obtain timely consent. However, there are situations 

in which the lead agency is unable to obtain the requisite consent in a 

timely manner because the parents do not respond. In those cases, the 

delays in obtaining parental consent affect the State's ability to 

conduct evaluations, assessments, and the initial IFSP meetings within 

the 45-day period; potentially increase costs due to the need to pay 

overtime to staff; and make the State vulnerable to due process 

complaints based on its not complying with the 45-day timeline 

requirement. [FR 72 26470 – 75].
The Department believes the change in starting date for the 45 days 

to when parental consent is obtained would provide a more realistic 

start time for conducting evaluations, assessments and the initial IFSP 

meeting and improve the ability of States to manage the development of 

IFSPs. This proposed change also would eliminate the possibility that 

States will be penalized for a lack of timeliness in due process 

complaints in which parents were responsible for delays because they 

did not provide timely consent or did not respond. The timeline change 

reflected in proposed Sec.  303.320(e) is consistent with section 

636(c) of the Act, which requires that the IFSP be developed within a 

reasonable time after the assessment is completed. [FR 72 26470 – 75].
The Department is seeking comment on whether the proposed change to 

the starting date for evaluation, assessment, and initial IFSP in 

proposed Sec.  303.320(e) is reasonable and necessary. Another option 

to consider is for the starting date to remain the same with an 

increase in the length of time to complete evaluations, assessments, 

and holding the initial IFSP meeting. [FR 72 26470 – 75].
§303.11 Early intervention service program.

Proposed Sec.  303.11 (Early intervention service program or EIS 

program) would replace current Sec.  303.11 and would clarify that the 

EIS program is an entity designated by the lead agency for reporting 

under sections 616(b)(2)(C) and 642 of the Act and proposed Sec. Sec.  

303.700 through 303.702. [FR 72 26458 - 62].

§303.12 Early intervention service provider.

Proposed Sec.  303.12(a) (Early intervention service provider or 

EIS provider) would clarify that an EIS provider can be an entity 

(whether public, private, or nonprofit) or an individual that provides 

early intervention services under Part C of the Act in the State 

whether or not the entity or individual receives Federal funds under 

Part C of the Act and may include the lead agency and a public agency 

under Part C of the Act, where appropriate. For example, an EIS 

provider may include the lead agency, a public agency, or individuals 

if these entities or individuals are responsible for conducting 

evaluations and assessments, providing service coordination, or other 

Part C services. [FR 72 26458 - 62].

Proposed Sec.  303.12(b) would be similar to current Sec.  

303.12(c) in that it would continue to clarify that the EIS provider is 

responsible for: participating in the multidisciplinary team's 

assessment of an infant or toddler to develop integrated goals and 

outcomes for the individualized family service plan (IFSP); and 

providing early intervention services in accordance with the infant's 

or toddler's IFSP because States must ensure EIS providers are 

providing direct services to eligible children in addition to their 

other roles. However, proposed Sec.  303.12(b) would further identify 

that the EIS provider would be responsible for consulting with and 

training parents and others regarding the provision of the early 

intervention services described in the infant's or toddler's IFSP. [FR 72 26458 - 62].

§303.13 Early intervention services.

Proposed Sec.  303.13, regarding the definition of early 

intervention services, would replace current Sec.  303.12(a) and (b) 

and would incorporate the provisions of the definition of this term in 

section 632(4) of the Act. In addition, proposed Sec.  303.13(a)(2) 

would retain the language in current Sec.  303.12(a)(2) to clarify that 

the early intervention services are selected in collaboration with 

parents. Proposed Sec.  303.13(a)(4) would clarify that early 

intervention services are designed to meet the developmental needs of 

an infant or toddler with a disability, and as requested by the family, 

the needs of the family to assist appropriately in the infant's or 

toddler's development, as identified by the IFSP team. Proposed Sec.  

303.13(a)(8) would clarify that early intervention services, to the 

maximum extent appropriate, are provided in natural environments, as 

defined in proposed Sec.  303.26 and consistent with proposed Sec.  

303.126. [FR 72 26458 - 62].

Proposed Sec.  303.13(b) regarding types of early intervention 

services would substantively incorporate the provisions of current 

Sec.  303.12(d) but would not include the references from current Sec.  

303.12(d)(6) and (d)(7) to nursing services and nutrition services, 

which are not specifically listed in section 632(4)(E) of the Act. Only 

those types of services identified in section 602(4)(E) of the Act 

would be retained. The list of services identified in this proposed 

section is not intended to comprise an exhaustive list of the types of 

services that may be provided to an infant or toddler with a disability 

as an early intervention service. Nursing services or nutrition 

services could be deemed early intervention services if they are 

provided by qualified personnel and otherwise meet the definition of 

early intervention services. [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(1)(i) (Assistive technology device) and 

(b)(1)(ii) (Assistive technology service) would reflect the statutory 

definition of these terms in section 602(1) and 602(2) of the Act. The 

definition of assistive technology device as well as the definition of 

health services in proposed Sec.  303.16(c)(1)(iii) (Health services) 

would exclude, as a covered service under Part C of the Act, a medical 

device that is surgically implanted,including cochlear implants, or the optimization or maintenance or replacement of such a device, consistent with section 602(1)(B) of the Act and 34 CFR 300.34(b) of the Part B regulations (71 FR 46760). [FR 72 26458 - 62].

Optimization or ``mapping'' of a cochlear implant means the 

adjustment or fine tuning of the electrical stimulation levels provided 

by the cochlear implant. These adjustments are required as an infant or 

toddler learns to discriminate signals to a finer degree. Optimization 

services are generally provided at specialized clinics by specially 

trained professionals. These mapping or remapping services are not the 

responsibility of the lead agency under Part C of the Act. [FR 72 26458 - 62].

Although mapping is not an early intervention service, the need for 

it and the use of a cochlear implant by an infant or toddler with a 

disability may indicate a need for services, some of which would be 

considered early intervention services such as speech therapy, 

assistive listening devices and auditory training. In addition, for a 

child who has been receiving Part C services, the implantation of a 

device may require a reevaluation of the child's level of functioning 

and review and, if appropriate, revision of the child's IFSP. [FR 72 26458 - 62].

Nothing in proposed Sec.  303.13(b)(1)(i) (Assistive technology 

device), proposed Sec.  303.13(b)(1)(ii) (Assistive technology 

service), and proposed Sec.  303.16(c)(1)(iii) (Health services) would 

limit the right of an infant or toddler with a disability with a 

surgically implanted device (such as a cochlear implant) and the 

child's family to receive the early intervention services that are 

determined by the IFSP team to be necessary to meet the unique 

developmental needs of the infant or toddler. Thus, although a cochlear 

implant is expressly excluded from being an assistive technology device 

under Part C of the Act, funds under Part C of the Act may under 

certain circumstances be used to pay for a hearing aid. A hearing aid 

in general is not covered because it is considered a personal device 

used for daily purposes. However, if the hearing aid is identified as a 

needed assistive technology device by the infant's or toddler's IFSP 

team in order to meet the specific developmental outcomes of the infant 

or toddler with a disability, funds under Part C of the Act may be used 

to provide this early intervention service. [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(2) (Audiology services) would be 

substantively unchanged from current Sec.  303.12(d)(2), except that 

the term in current Sec.  303.12(d)(2) would be changed from audiology 

to audiology services because the section outlines specific audiology 

services provided. [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(3) (Family training, counseling, and home 

visits) would be substantively unchanged from current Sec.  

303.12(d)(3). [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(4) (Health services) would reference the 

definition of health services in proposed Sec.  303.16, consistent with 

the reference to the definition of health services in current Sec.  

303.12(d)(4). [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(5) (Medical services) would be 

substantively unchanged from current Sec.  303.12(d)(5) (Medical 

services only for diagnostic or evaluation). Proposed Sec.  

303.13(b)(5) would clarify that the term medical services means 

services provided by a licensed physician for diagnostic or evaluation 

purposes to determine a child's developmental status and need for early 

intervention services. [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(6) (Occupational therapy) would be
substantively unchanged from current Sec.  303.12(d)(8).

Proposed Sec.  303.13(b)(7) (Physical therapy) would be 

substantively unchanged from current Sec.  303.12(d)(9).

Proposed Sec.  303.13(b)(8) (Psychological services) would be 

substantively unchanged from current Sec.  303.12(d)(10).

Proposed Sec.  303.13(b)(9) (Service coordination services) would 

cross-reference the definition of service coordination services in 

proposed Sec.  303.33, which substantively includes the language in 

current Sec.  303.12(d)(11) regarding the meaning of service 

coordination services.

Proposed Sec.  303.13(b)(10) (Social work services) would be 

substantively unchanged from current Sec.  303.12(d)(12).

Proposed Sec.  303.13(b)(11) (Special instruction) would be 

substantively unchanged from current Sec.  303.12(d)(13).

[FR 72 26458 - 62].

Proposed Sec.  303.13(b)(12) (Speech-language pathology services) 

would reflect the definition of speech-language pathology in current 

Sec.  303.12(d)(14) and the language from section 632(4)(E)(iii) of the 

Act, which includes sign language and cued language services, such as 

speech-language pathology services, as early intervention services. The 

definition also would clarify that interpreting or transliteration 

services include oral transliteration (such as amplification) services. 

The definition would also add that auditory/oral language services 

would be used with respect to infants and toddlers with disabilities 

who are hearing impaired, which would include services to the infant or 

toddler with a disability and the family to teach auditory/oral 

language. [FR 72 26458 - 62].

Proposed Sec.  303.13(b)(13) (Transportation and related costs) 

would be substantively unchanged from current Sec.  303.12(d)(15) 

except that we would remove taxi from among the examples because 

transportation via taxi is less common than transportation via the 

other examples such as common carriers. Proposed Sec.  303.13(b)(14) 

(Vision services) would be substantively unchanged from current Sec.  

303.12(d)(16). [FR 72 26458 - 62].

Proposed Sec.  303.13(c) (Qualified personnel) would be similar to 

current Sec.  303.12(e) except for the following changes. As previously 

described in the discussion related to proposed Sec.  303.13(b) 

regarding the types of early intervention services, registered 

dieticians would be included in the list of types of qualified 

personnel to reflect the provisions of section 632(4)(F)(viii) of the 

Act. The reference to nutritionists in current Sec.  303.12(e)(4) would 

not be included in proposed Sec.  303.13(c) consistent with section 

632(4) of the Act. [FR 72 26458 - 62].

Proposed Sec.  303.13(c)(11) also would provide that teachers of 

infants or toddlers with hearing impairments (including deafness) and 

teachers of the visually impaired (including blindness) are special 

educators. As stated in note 284 of the U.S. House of Representatives 

Conference Report No. 108-779 (Conf. Rpt.), the ``Conferees commend the 

Office of Special Education and Rehabilitative Services for developing 

updated early intervention materials that set out the full range of 

options for families with deaf and hard of hearing children who now 

have the potential to develop age appropriate language in whatever 

modality their parents choose.'' Note 285 in the Conf. Rpt. further 

states that ``[t]he conferees intend that the term `special educators' 

include `teachers of the deaf'.'' We propose to use the term ``teachers 

of the hearing impaired'' rather than the term ``teachers of the deaf'' 

because the former includes teachers of the deaf, and provides States 

with broader flexibility to provide teachers to meet the language and 

communication needs of infants or toddlers who are hearing impaired, 

including infants and toddlers who are deaf. It is the intent of the 

Department and these proposed regulations to continue to ensure that 

such qualified personnel are available for infants and toddlers with 

hearing impairments including deafness. [FR 72 26458 - 62].

The Department requests comment on whether it is necessary to 

classify teachers of the visually impaired as special educators as we 

have proposed in proposed Sec.  303.13(c)(11). We believe that such 

classification in the regulations is necessary to ensure that

qualified personnel are available for infants and toddlers with visual 

impairments, including blindness. Additionally, to conform to section 

632(4)(F) of the Act, proposed Sec.  303.13(c)(13) would include vision 

specialists, ophthalmologists, and optometrists to meet the service and 

sensory needs of infants and toddlers who are visually impaired, 

including infants and toddlers who are blind. [FR 72 26458 - 62].

The note following current Sec.  303.12 would be removed because 

the substance of the note would be reflected in proposed Sec.  

303.13(d). Proposed Sec.  303.13(d) would clarify that the lists of 

early intervention services and personnel in proposed Sec.  303.13(b) 

and (c) are not exhaustive. The list does not preclude the provision of 

other early intervention services for an infant or toddler with a 

disability and the child's family to enhance the developmental needs of 

the child. Such Part C services can include, for example, respite care 

if the IFSP team identifies it as a service necessary to enable the 

parent of an infant or toddler with a disability to participate in or 

receive other early intervention services in order to meet the 

developmental outcomes identified on the child's IFSP. In addition, 

persons other than those identified in proposed Sec.  303.13(c) could 

provide early intervention services provided that the services 

otherwise met the requirements of this part. [FR 72 26458 - 62].

§303.16 Health services.

Proposed Sec.  303.16 (Health services) would be substantively 

unchanged from current Sec.  303.13 except that, consistent with the 

language in section 602(1) of the Act, the term would not include 

optimization (e.g., mapping), maintenance or replacement of surgically 

implanted medical devices, including cochlear implants. We have 

provided further clarification on the issue of cochlear implants 

elsewhere in this preamble in the discussion of the definition of 

assistive technology device. [FR 72 26458 - 62].

Additionally, proposed Sec.  303.16(c)(1)(iii) would clarify that 

an infant or toddler with a surgically implanted device, such as a 

cochlear implant, is entitled to receive early intervention services 

that are identified on the child's IFSP as being needed to meet the 

child's developmental needs, and that nothing under Part C of the Act 

prevents the EIS provider from routinely checking either a hearing aid 

or external components of a surgically implanted device of an infant or 

toddler with a disability to determine whether they are functioning 

properly. This clarification in proposed Sec.  303.16(c)(1)(iii) would 

be similar to the provision in 34 CFR 300.34(b)(2) of the Part B 

regulations (71 FR 46760). [FR 72 26458 - 62].

Proposed Sec.  303.16(c)(2), regarding devices necessary to control 

or treat a medical condition would be clarified by adding the following 

examples of devices that are necessary to control or treat a medical 

condition: heart monitors, respirators and oxygen, and gastrointestinal 

feeding tubes and pumps. [FR 72 26458 - 62].

The note following current Sec.  303.13 would be removed as 

unnecessary. The statement in the note regarding the distinction 

between health services required under Part C of the Act and services 

that are not required under Part C of the Act would be reflected in 

proposed Sec.  303.16. The discussion regarding medical and other 

services the child needs or is receiving through other sources that are 

neither required nor funded under Part C of the Act would be included 

in the child's IFSP and addressed in proposed Sec.  303.344(e). [FR 72 26458 - 62].

§303.24 Multidisciplinary.

Proposed Sec.  303.24 (Multidisciplinary) would modify the 

definition in current Sec.  303.17 to clarify that the term 

multidisciplinary is used with respect to an evaluation and assessment 

of a child, an IFSP team, or IFSP development, and means the 

involvement of two or more individuals from separate disciplines or 

professions, or one individual who is qualified in more than one 

discipline or profession. [FR 72 26458 - 62].

§303.25 Native language.

Proposed Sec.  303.25(a)(1) (Native language) would incorporate the 

definition of native language from section 602(20) of the Act and 

current Sec.  303.401(b). Proposed Sec.  303.25(a)(2) would provide 

that in all direct contact with the child, the native language is that 

normally used by the child in the home or the learning environment. 

This addition would be consistent with the definition of this term in 

34 CFR 300.29 of the Part B regulations (71 FR 46759-46760) and is 

appropriate here because it would clarify the language an EIS provider 

must use when providing services to the child. Proposed Sec.  303.25(b) 

would reflect the requirements in current Sec.  303.403(c)(3) and would 

clarify that, when used in connection with an individual with deafness 

or blindness or with no written language, ``native language'' refers to 

the mode of communication that is normally used by that individual, 

such as sign language, Braille, or oral communication. [FR 72 26458 - 62].

§303.26 Natural environments.

Proposed Sec.  303.26 (Natural environments) would remain 

substantively unchanged from current Sec.  303.18, and would add that 

the natural environment may include the home, and must be consistent 

with proposed Sec.  303.126. [FR 72 26458 - 62].

§303.126 Early intervention services in natural environments.

Proposed Sec.  303.126, regarding the provision of early 

intervention services in natural environments to the maximum extent 

appropriate, would align with section 635(a)(16) of the Act and would 

generally remain substantively unchanged from current Sec. Sec.  

303.12(b) and 303.344(d)(1)(ii). 
Proposed Sec.  303.126(b) would add language from section 

635(a)(16) of the Act requiring that, when early intervention cannot be 

achieved satisfactorily in a natural environment, it must be provided 

in a setting that is most appropriate, as determined by the parent and 

the IFSP team. Proposed Sec.  303.126 would not change the longstanding 

requirements regarding the provision of early intervention services in 

an infant's or toddler's natural environment and would be read in 

conjunction with proposed Sec.  303.344(d)(1)(ii)(B), which would 

clarify that any justification for providing an early intervention 

service in a setting other than the infant's or toddler's natural 

environment must be based on the child's outcomes identified by the 

IFSP team in the infant's or toddler's IFSP. [FR 72 26466].

§303.209 Transition to preschool and other programs. 

Proposed Sec.  303.209, regarding the transition of children from 

services under Part C of the Act to preschool and other programs, would 

incorporate language from section 637(a)(9) of the Act, and would be 

similar to current Sec.  303.148. The note following current Sec.  

303.148, regarding matters that should be considered in developing 

policies and procedures to ensure a smooth transition of children from 

one program to the other, would be removed because it is covered by 

proposed Sec.  303.209 and section 637(a)(9) of the Act, which identify 

the specific early childhood transition requirements.

Proposed Sec.  303.209(a)(1) would require each State application 

to include a description of the policies and procedures the State will 

use to ensure a smooth transition for toddlers with disabilities 

leaving the early intervention program to attend preschool, school, or 

other appropriate services, or exit the program, and their families. 

Proposed Sec.  303.209(a)(1) would add language to ensure a smooth 

transition from the early intervention program to preschool, school, or 

other appropriate services for toddlers receiving services as a result 

of the State's election to make available early intervention services 

to children with disabilities ages three and older in accordance with 

proposed Sec.  303.211.

Proposed Sec.  303.209(a)(2) would add language requiring States to 

describe how they would meet each of the requirements related to 

toddlers transitioning from services under Part C of the Act to 

preschool and other programs in proposed Sec.  303.209(b) through (d).

Proposed Sec.  303.209(a)(3)(i) would revise the language in 

current Sec.  303.148(c) to require all States (not just those in which 

the SEA is not the lead agency) to establish an interagency or intra-

agency agreement between the programs under Part C and Part B of the 

Act.

Proposed Sec.  303.209(a)(3)(ii) would clarify that the agreement 

must contain provisions for how the lead agency and the SEA will meet 

the requirements of Part C of the Act in proposed Sec.  303.209(b) 

through (d), regarding LEA notification and transition conferences and 

plans. In addition, the agreement must contain provisions for how the 

lead agency and the SEA will meet the requirements in proposed Sec.  

303.344(h), regarding IFSP content and transition steps and services, 

and the following Part B regulations: 34 CFR 300.124 (Transition of 

children from the Part C program to preschool programs) (71 FR 46766), 

34 CFR 300.321(f) (Initial IEP Team meeting for child under Part C) (71 

FR 46788), and 34 CFR 300.323(b) (IEP or IFSP for children aged three 

through five) (71 FR 46789).

Proposed Sec.  303.209(a)(3)(ii) would also require a State to have 

an interagency agreement to ensure a seamless transition between 

services under Part C of the Act to services under Part B of the Act.

Proposed Sec.  303.209(a)(4) would require that the State 

application must include any policy adopted by the State under proposed 

Sec.  303.401(e).

Proposed Sec.  303.209(b)(1) would include the requirement in 

current Sec.  303.148(a) that each application include a description of 

how families will be included in the transition plan.

Proposed Sec.  303.209(b)(2) would be similar to current Sec.  

303.148(b)(1) but would clarify, consistent with section 

637(a)(9)(A)(ii)(II) of the Act, the timeline applicable to transition 

requirements. Proposed Sec.  303.209(b)(2)(i) would require that each 

State include in its application a description of how the lead agency 

will notify, at least nine months before the toddler's third birthday, 

the LEA for the area in which the toddler resides--or, if appropriate, 

the SEA--that the toddler on his or her third birthday will reach the 

age of eligibility for preschool or school services under Part B of the 

Act.

Proposed Sec.  303.209(b)(2)(ii) would also clarify that, if a 

toddler is referred for early intervention services under Part C of the 

Act within the nine-month period before the toddler's third birthday, 

the lead agency, as soon as possible after determining the child's 

eligibility, will notify the LEA for the area in which the toddler 

resides--or, if appropriate, the SEA--that the toddler on his or her 

third birthday will reach the age of eligibility for preschool or 

school services under Part B of the Act. Proposed Sec.  303.209(b)(3) 

would clarify that if a State adopts a policy under proposed Sec.  

303.401(e), the lead agency's notification obligations under proposed 

Sec.  303.209(b)(2)(i) and (ii) must be consistent with the policy. 

Proposed Sec.  303.401(e) are discussed in subpart E of this preamble.

Proposed Sec.  303.209(c) would retain the requirement in current 

Sec.  303.148(b)(2)(i) that the State lead agency convene, with the 

approval of the family, a conference among the lead agency, the family, 

and the LEA to discuss any services under Part B of the Act that the toddler with a disability may receive.

Proposed Sec.  303.209(c)(1), similar to current Sec.  

303.148(b)(2)(i) would require that, for a toddler with a disability 

who is potentially eligible under Part B of the Act, the transition 

conference is to be convened not fewer than 90 days before the 

toddler's third birthday. Current Sec.  303.148(b)(2)(i) allows the 

conference, at the discretion of the parties, to be held up to six 

months before the child is eligible for preschool services. Proposed 

Sec.  303.209(c)(1) would change this time period to not more than nine 

months before the toddler's third birthday, consistent with changes in 

section 637(a)(9) of the Act.

Proposed Sec.  303.209(c)(2) would substantively be the same as 

current Sec.  303.148(b)(2)(ii) and would require the lead agency, for 

the toddler with a disability who may not be eligible for services 

under Part B of the Act, to make reasonable efforts to convene a 

conference with the lead agency, the family, and providers of other 

appropriate services to discuss services the toddler may receive.

Proposed Sec.  303.209(d)(1) would substantively include the 

provisions in current Sec.  303.148(b)(3) and would require a review of 

the toddler with a disability's program options for the period from the 

toddler's third birthday through the remainder of the school year.

Proposed Sec.  303.209(d)(2) would require the lead agency to 

establish a transition plan, as in current Sec.  303.148(b)(4). 

Proposed Sec.  303.209(d)(2) would also clarify that the transition 

plan be established in the IFSP not fewer than 90 days (and at the 

discretion of all parties, not more than nine months) before the 

toddler's third birthday to align with the LEA notification and 

transition conference timelines.

Proposed Sec.  303.209(d)(3) would add a requirement that the 

transition plan include steps for the toddler with a disability and his 

or her family to exit from the program, consistent with section 

637(a)(9) of the Act, and also specify that the transition plan must 

include any transition services needed, consistent with section 

636(a)(3) of the Act. [FR 72 26467-68].

§303.340 Individualized family service plans – general.

The definition of IFSP in current Sec.  303.340 would be 

incorporated into the definition of IFSP in proposed Sec.  303.20. 

Proposed Sec.  303.340 would cross-reference the definition in proposed 

Sec.  303.20 and would require that the IFSP for an infant or toddler 

with a disability meet the requirements in proposed Sec. Sec.  303.342 

through 303.345. [FR 72 26470 – 75].
§303.342 Procedures for IFSP development, review, and evaluation.

Proposed Sec.  303.342(a) through (d), regarding procedures for 

IFSP development, review, and evaluation would be substantively 

unchanged from current Sec.  303.342(a) through (d), with the cross-

references updated. Proposed Sec.  303.342(e) would be substantively 

unchanged from current Sec.  303.342(e), except that the substantive 

requirements regarding a parent's ability to consent or decline consent 

at any time would be addressed in proposed Sec.  303.420. The note 

following current Sec.  303.342 would be removed as it does not reflect 

a regulatory requirement and is therefore not necessary. [FR 72 26470 – 75].
Executive Order 12866 regarding 303.320(e)(1) and 303.342(a)

[FR 72 26487-88].

Sections 303.320(e)(1) and 303.342(a)--Timelines

Current Sec. Sec.  303.321(e)(2), 303.322(e)(1), and 303.342(a) 

require that a child's evaluation, assessment, and initial IFSP meeting 

occur within 45 days from the date the public agency receives the 

referral. Proposed Sec.  303.320(e)(1) would retain the 45-day timeline 

requirement, but the timeline would not begin until the public agency 

has obtained parental consent for the evaluation, thereby increasing 

the amount of time available to the agency for completing these 

actions.

Allowing the agency additional time to complete a child's 

evaluation, assessment, and initial IFSP meeting could reduce costs 

associated with trying to meet the 45-day deadline, such as paying 

overtime to staff, while improving the ability of States to manage the 

workflow of their service coordinators. In addition, lack of compliance 

with the 45-day timeline in current Sec. Sec.  303.321(e)(2), 303.322(e)(1), and 303.342(a) resulted in nine States having either special conditions or compliance agreements attached to their Part C grants during fiscal year 2006. To the extent that any of the findings of noncompliance with the 45-day timeline requirement involved cases where the parents did not provide consent or provide consent in a timely manner, the change would assist States to avoid future findings of noncompliance with the IDEA. This change could also reduce the number of complaints related to missed deadlines; however, any savings associated with the resolution of due process complaints are likely to be negligible since there are few requests for due process hearings filed under Part C--only 22 in fiscal year 2003 and 186 in fiscal year 2004'and a missed deadline is not likely to be the sole or primary basis for a complaint.

Since the 45-day deadline would no longer encompass the period 

between the referral and obtaining parental consent for the initial 

evaluation, the agencies could take more time in contacting parents for 

their consent to evaluate the child, particularly in cases where the 

parents are not aware of the initial referral, and, thereby, delay the 

evaluation process. While undue delays could be harmful to the child, 

we have no basis for assuming that agencies will take more time than is 

needed to contact the parents for consent, based on our experience 

under the Part B regulations. In most cases, parents will be aware of 

the referral and will readily provide their consent if they want the 

child to be evaluated.

§303.343 IFSP team meetings and periodic reviews.

Proposed Sec.  303.343, regarding IFSP team meetings and periodic 

reviews, would be substantively unchanged from current Sec.  303.343 

except that the title of the section would be changed. IFSP 

participants would be referred to as the ``IFSP team'' to align with 

the reference to a ``multidisciplinary team'' in section 636(a)(3) of 

the Act. Proposed Sec.  303.343(a)(1)(iv) would remove, as unnecessary, 

language defining which service coordinators must participate in the 

initial and annual IFSP meetings. The change would be made to alleviate 

burden on the State to have additional people at the IFSP meeting. In 

most States, the service coordinator at the time of the IFSP meeting is 

the service coordinator who is most knowledgeable about the child and 

family and this service coordinator generally attends the IFSP meeting. [FR 72 26470 – 75].
§303.344 Content of an IFSP.

Proposed Sec.  303.344(a), regarding content of an IFSP, would be 

substantively unchanged from current Sec.  303.344(a), except that 

proposed Sec.  303.344(a) would clarify that the IFSP content regarding 

present levels of functioning in each developmental area must be based 

on the child's evaluation and assessment under proposed Sec.  303.320, 

to align with section 636(d)(1) of the Act, which requires that the 

child's present levels of development be based on objective criteria. 

Accordingly, current Sec.  303.344(a)(2), which refers to 

professionally acceptable objective criteria, would be removed. 

Proposed Sec.  303.320 would require that objective criteria be used to 

determine the infant or toddler's present levels of functioning in the 

developmental areas identified. [FR 72 26470 – 75].
Proposed Sec.  303.344(b) would be substantively unchanged from 

current Sec.  303.344(b). Proposed Sec.  303.344(c) would incorporate 

language from section 636(d)(3) of the Act, which requires the IFSP to 

contain a statement of the ``measurable results or outcomes expected to 

be achieved for the infant or toddler and the family, including pre-

literacy and language skills, as developmentally appropriate for the 

child.'' Because the term ``measurable'' modifies both ``results'' and 

``outcomes,'' proposed Sec.  303.344(c) would clarify that the IFSP 

must contain measurable results or measurable outcomes. In addition to 

being required by the statute, including pre-literacy and language 

skills as examples of measurable results or measurable outcomes is 

consistent with the current practices of most States for including on 

the IFSP, communication or social and emotional developmental goals. 

These goals would meet the requisite pre-literacy and language skills 

that are developmentally appropriate for infants and toddlers with 

disabilities. [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(1) would incorporate language from 

section 636(d)(4) of the Act, which requires that specific early intervention services contained in the IFSP be based on peer-reviewed research, to the extent practicable. This requirement is not intended to impose any additional recordkeeping or IFSP content burden but rather to ensure that each early intervention service is based on the child's developmental needs and reflects current standards of research-based practices. [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(1)(i) would be consistent with section 

636(d)(4) and (6) of the Act, and would require the IFSP to contain a 

statement of the frequency, intensity, length, duration, and method of 

delivery of services. [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(1)(ii)(A), concerning natural 

environments, would be amended to align with sections 635(a)(16)(A) and 

636(d)(5) of the Act. Proposed Sec.  303.344(d)(1)(ii)(B), regarding 

the determination of the appropriate setting for providing early 

intervention services, would align with section 635(a)(16)(B) of the 

Act. [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(1)(ii)(B) would specify that if a 

particular early intervention service cannot be provided satisfactorily 

in a natural environment, a justification that describes the setting in 

which the service will be provided and an explanation that supports the 

decision as to how the setting will assist the infant or toddler 

achieve the IFSP outcomes is required on the IFSP. This incorporates a 

longstanding Department policy that a justification for not providing 

early intervention services in a natural environment should be based on 

the child's IFSP outcomes. Note 295a of the Conf. Rpt. states ``that 

there may be instances when a child's Individualized Family Service 

Plan cannot be implemented satisfactorily in the natural environment. 

The Conferees intend that in these instances, the child's parents and 

other members of the individualized family service plan team will 

together make this determination and then identify the most appropriate 

setting in which early intervention services can be provided.''[FR 72 26470 – 75].
In addition, proposed Sec.  303.344(d)(2) would define the terms 

frequency and intensity, method, length, and duration for purposes of 

proposed Sec.  303.344(d)(1)(i). Proposed Sec.  303.303(d)(2)(i) 

regarding the definition of frequency and intensity would be 

substantively the same as current Sec.  303.344(d)(2)(i) except that 

proposed Sec.  303.344(d)(2)(iii) would include a definition of length, 

consistent with section 636(d)(6) of the Act. Proposed Sec.  

303.303(d)(2)(ii), regarding the definition of method, would 

incorporate current Sec.  303.344(d)(2)(ii). Proposed Sec.  

303.344(d)(2)(iv), regarding the definition of duration, would clarify 

that duration means projecting when a given service will no longer be 

provided (such as when the child is expected to achieve the results or 

outcomes in his or her IFSP). [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(3), regarding the definition of location, 

would incorporate the language in current Sec.  303.344(d)(3). [FR 72 26470 – 75].
Proposed Sec.  303.344(d)(4) would add a new requirement that IFSPs 

include, for children who are at least three years of age, an 

educational component that promotes school readiness and incorporates 

pre-literacy, language, and numeracy skills to align with sections 

632(5)(B)(ii) and 635(c) of the Act, and 34 CFR 300.323(b) of the Part 

B regulations (71 FR 46789), regarding the allowable use of IFSPs under 

section 619 of the Act. [FR 72 26470 – 75].
Proposed Sec.  303.344(e) would remove the requirement in current 

Sec.  303.344(e)(1)(ii) that the IFSP identify funding sources for the 

medical and other services not required by Part C of the Act. Current 

Sec.  303.344(e)(1)(ii) would be removed, as it is overly burdensome to 

require IFSP teams, including service coordinators, to identify funding 

for services not required under Part C of the Act, because service 

coordinators may have limited knowledge about funding for services that 

are provided by other programs. In addition, proposed Sec.  303.344(e) 

would incorporate current Sec.  303.344(e)(i) regarding the requirement 

that other services needed or received by the child or family also be 

identified on the IFSP. Identifying these other services ensures that 

the IFSP identifies all of the services available to the child and 

family, and would avoid duplicative services and enhance coordination 

among the various agencies and organizations that are providing or may 

provide such services, and would ensure that Part C funds are not being 

used to pay for duplicate services. As indicated in Note 3 following 

current Sec.  303.344, while listing the non-required services in the 

IFSP does not mean that those services must be provided, their 

identification is helpful to the child's family, the service 

coordinator, and EIS providers because the IFSP provides a 

comprehensive picture of the child's total service needs (including 

medical and health services), as well as early intervention services 

(including transition services). [FR 72 26470 – 75].
The current regulations in Sec.  303.344(e) require service 

coordinators to identify on the IFSP those medical and other services 

that the child needs, but are not required by Part C of the Act, and 

the funding sources to be used in paying for those services, or the 

steps that will be taken to secure those services through public or 

private sources. Proposed Sec.  303.344(e)(2) would retain the 

requirements for service coordinators to identify on the IFSP medical 

and other services that the child needs, but are not required by Part C 

of the Act, and the steps that will be taken to secure those services 

through public or private sources. However, service coordinators would 

no longer be required to identify and coordinate funding sources for 

these services.

Eliminating the requirement that IFSPs identify the funding sources 

for services not required by Part C of the Act will reduce the burden 

on service coordinators and will save IFSP teams, including the service 

coordinator, time during meetings and time preparing the IFSP. The 

requirement to identify funding for other services is overly 

burdensome, given that there may be many other services that infants 

and toddlers with disabilities and their families receive (e.g., foster 

care, services through individualized safe plans of care, and medical 

and other services), and service coordinators have limited knowledge 

about, and ability to coordinate funding for, these services.

While we do not have any data on the number of hours service 

coordinators spend on this activity, we do know that many children 

served under Part C of the Act have significant health care needs and 

that it could take several hours or more to identify and coordinate 

funding for medical services needed by these children. For purposes of 

this analysis, we assume that service coordinators spend, on average, a 

minimum of two hours per year per child identifying and coordinating 

funding for services not required by IDEA and describing it in the 

IFSP. Based on an analysis of salaries for early intervention service 

coordinators employed by public and private agencies and organizations 

for 7 States \1\ and Bureau of Labor Statistics data for fringe 

benefits costs for health care and social assistance personnel,\2\ we 

estimate average compensation for service coordinators to be 

approximately $22 per hour. Pursuant to section 637(b)(4) of the Act, 

each State submits an annual count to the Department of the number of 

children with disabilities ages birth through 2 served in the State. An 

analysis of trends in the annual count and in census data for this age 

range indicates that the States will serve approximately 313,100 

children under Part C of the Act in fiscal year 2007. Based on these 

estimates, we expect savings of approximately $14 million from this 

change. [FR 72 26488].

Current Sec.  303.344(e)(2) would be removed as unnecessary. The 

substance of current Sec.  303.344(e)(2) would be included in proposed 

Sec.  303.16(c)(3), in the definition of health services. Proposed 

Sec.  303.344(f) would be substantively unchanged from current Sec.  

303.344(f) and would require the IFSP team to include on the IFSP, the 

projected date for initiation of each service, which date must be as 

soon as possible after the IFSP meeting, and the anticipated duration 

of each service. [FR 72 26470 – 75].
Current Sec.  303.344(g)(1) and (3) would be retained in proposed 

Sec.  303.344(g). Proposed Sec.  303.344(g)(1) is intended to provide 

guidance to the State in the identification of the service coordinator 

on the IFSP. Current Sec.  303.344(g)(2) would be removed, to align 

proposed Sec.  303.344(g) with section 636(d)(7) of the Act, and to 

reduce the burden on States. Although the service coordinator must 

serve as the single point of contact under current Sec.  303.23 and 

proposed Sec.  303.33(a)(3), there is not a requirement that the 

service coordinator be the same individual throughout the child's 

participation in the Part C system. Current Sec.  303.344(g)(3) would 

be renumbered as proposed Sec.  303.344(g)(2). [FR 72 26470 – 75].
Proposed Sec.  303.344(h)(1), regarding the IFSP identifying the 

programs to which children may transition from services under Part C of 

the Act, would be substantively unchanged, except that subsections (ii) 

and (iii) would be added to expressly identify the following additional 

programs: (1) elementary school or preschool services (for children 

participating under proposed Sec.  303.211); and (2) early education, 

Head Start and Early Head Start or child care programs to incorporate 

the coordination provisions in section 637(a)(10) of the Act. [FR 72 26470 – 75].
Proposed Sec.  303.344(h)(2)(iv) would incorporate the provisions 

in section 636(a)(3) of the Act to add a reference to transition 

services and would remain substantively unchanged from current Sec.  

303.344(h). The remainder of current Sec.  303.344(h) would be amended 

and renumbered consistent with section 636 of the Act. The notes 

following current Sec.  303.344 would be removed, as they do not 

reflect regulatory requirements, but are explanatory or provide 

examples, and are therefore not necessary, except for Note 3, which 

would be incorporated into proposed Sec.  303.344(e). [FR 72 26470 – 75].
§303.345 Provision of services before evaluations and assessments are completed.

Proposed Sec.  303.345 would be substantively unchanged from 

current Sec.  303.345, with cross-references updated. The first part of 

the note after current Sec.  303.345 regarding the purpose of interim 

IFSPs would be removed as unnecessary because it provides only one 

example of when interim IFSPs may be used, namely when a child's 

eligibility under Part C of the Act is clear (i.e. due to a diagnosed 

condition such as cerebral palsy). However, interim IFSPs are available 

whenever an immediate need for an early intervention service is identified for an infant or toddler with a disability and the other conditions of proposed Sec.  303.345 are met, regardless of how a child is eligible under Part C of the Act. In addition, the second part of this note, regarding the applicability of the 45-day timeline, would be removed, because proposed Sec.  303.345(c) would continue to apply the 45-day timeline for the timely completion of evaluations and assessments, even when an interim IFSP is used. [FR 72 26470 – 75].
§303.346  Responsibility and accountability.

Proposed Sec.  303.346 would retain current Sec.  303.346, 

regarding the responsibility and accountability of agencies and persons 

who have a direct role in the provision of early intervention services. 

Personnel training and standards in current Sec. Sec.  303.360 and 

303.361 would be moved to subpart B of the proposed regulations in 

Sec. Sec.  303.118 and 303.119 to align with section 635 of the Act. 

The note following current Sec.  303.361, regarding State flexibility 

to identify specific occupation categories, would be removed as 

unnecessary, because proposed Sec. Sec.  303.118 and 303.119 would 

adequately clarify that State personnel standards would continue to be 

determined by States. [FR 72 26470 – 75].
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