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	SEC. 303.206 – Referral policies for specific children.
	
	

	303.206

Each application must include the State's policies and procedures that require the referral for early intervention services under this part of specific children under the age of three, as described in Sec. 303.302(b). (see below)
303.302

(b) Referral of specific at-risk children. The procedures required in paragraph (a) of this section must provide for requiring the referral of a child under the age of three who--

    (1) Is involved in a substantiated case of abuse or neglect; or

    (2) Is identified as affected by illegal substance abuse, or withdrawal symptoms resulting from prenatal drug exposure.


	
	637(a)(6)
(a) Application.--A State desiring to receive a grant under section 633 shall submit an application to the Secretary at such time and in such manner as the Secretary may reasonably require. The application shall contain—
(6) a description of the State policies and procedures that require the referral for early intervention services under this part of a child under the age of 3 who-- (A) is involved in a substantiated case of child abuse or neglect; or (B) is identified as affected by illegal substance abuse, or withdrawal symptoms resulting from prenatal drug exposure; 

	SEC. 303.208 – Public participation policies and procedures.
	
	

	303.208(a)(1)

(a) Each application must include a description of the State's policies and procedures that ensure that--

(1) Before adopting any new or revised policies and procedures needed to comply with Part C of the Act (including any amendments to those policies and procedures), the lead agency holds public hearings, gives adequate notice of the hearings, and provides an opportunity for comment by the general public, including individuals with disabilities and parents of infants and toddlers with disabilities;


	303.110(a)
(a) Before submitting to the Secretary its application under this part, and before adopting a new or revised policy that is not in its current application, a State shall--

    (1) Publish the application or policy in a manner that will ensure circulation throughout the State for at least a 60-day period, with an opportunity for comment on the application or policy for at least 30 days during that period;

    (2) Hold public hearings on the application or policy during the 60-day period required in paragraph (a)(1) of this section; and

    (3) Provide adequate notice of the hearings required in paragraph (a)(2) of this section at least 30 days before the dates that the 

hearings are conducted.

	637(a)(8)
(a) Application.--A State desiring to receive a grant under section 633 shall submit an application to the Secretary at such time and in such manner as the Secretary may reasonably require. The application shall contain—
(8) a description of State policies and procedures that ensure that, prior to the adoption by the State of any other policy or procedure necessary to meet the requirements of this part, there are public hearings, adequate notice of the hearings, and an opportunity for comment available to the general public, including individuals with disabilities and parents of infants and toddlers with disabilities;

	303.208(b)

(b) Before implementing any policies, procedures, and methods that 

are subject to the public participation requirements in this section 

and required to be submitted to the Secretary under subparts B and C of 

this part, the State must have approval by the Secretary.
	Sec. 303.111  Notice of public hearings and opportunity to comment.

The notice required in Sec. 303.110(a)(3) must--

    (a) Be published in newspapers or announced in other media, or both, 

with coverage adequate to notify the general public, including individuals with disabilities and parents of infants and toddlers with disabilities, throughout the State about the hearings and opportunity to comment on the application or policy; and

    (b) Be in sufficient detail to inform the public about--

    (1) The purpose and scope of the State application or policy, and its relationship to part C of the Act;

    (2) The length of the comment period and the date, time, and location of each hearing; and

    (3) The procedures for providing oral comments or submitting written comments.

Sec. 303.112  Public hearings.

    Each State shall hold public hearings in a sufficient number and at times and places that afford interested parties throughout the State a 

reasonable opportunity to participate.

Sec. 303.113  Reviewing public comments received.

    (a) Review of comments. Before adopting its application, and before 

the adoption of a new or revised policy not in the application, the lead agency shall--

    (1) Review and consider all public comments; and

    (2) Make any modifications it deems necessary in the application or policy.

    (b) Submission to the Secretary. In submitting the State's application or policy to the Secretary, the lead agency shall include copies of news releases, advertisements, and announcements used to provide notice to the general 

public, including individuals with disabilities and parents of infants and toddlers with disabilities.


	

	SEC. 303.209 – Transition to preschool and other programs.
	
	

	303.209(a)(1)
(a) Application requirements. Each State must include the following in its application:
 (1) A description of the policies and procedures it will use to ensure a smooth transition for toddlers with disabilities and their families--

    (i) From receiving early intervention services under this part (including toddlers receiving services under Sec.  303.211) to 

preschool, school, or other appropriate services; or

    (ii) To exit the program.
	303.148
Each application must include a description of the policies and 

procedures to be used to ensure a smooth transition for children receiving early intervention services under this part to preschool or other appropriate services, including—
Note: Among the matters that should be considered in developing policies and procedures to ensure a smooth transition of children from 

one program to the other are the following:

     The financial responsibilities of all appropriate agencies.

     The responsibility for performing evaluations of children.

     The development and implementation of an individualized education program (``IEP'') or an individualized family service plan (``IFSP'') for each child, consistent with the requirements of law (see 

Sec. 303.344(h) and sections 612(a)(9) of the Act).

     The coordination of communication between agencies and the child's family.

     The mechanisms to ensure the uninterrupted provision of 

appropriate services to the child.
	637(a)(9)
(a) Application.--A State desiring to receive a grant under section 633 shall submit an application to the Secretary at such time and in such manner as the Secretary may reasonably require. The application shall contain—
(9) a description of the policies and procedures to be used-- (A) to ensure a smooth transition for toddlers receiving early intervention services under this part (and children receiving those services under section 635(c)) to preschool, school, other appropriate services, or exiting the program, including a description of how—…

	303.209(a)(2)

    (2) A description of how the State will meet each of the requirements in paragraphs (b) through (d) of this section.


	
	

	303.209(a)(3)(i)
    (3)(i)(A) If the lead agency is not the SEA, an interagency agreement between the lead agency and the SEA; or

    (B) If the lead agency is the SEA, an intra-agency agreement between the program within that agency that administers Part C of the Act and the program within the agency that administers section 619 of the Act.


	303.148(c) 

(c) If the State educational agency, which is responsible for administering preschool programs under part B of the Act, is not the lead agency under this part, an interagency agreement between the two agencies to ensure coordination on transition matters.

	

	303.209(a)(3)(ii)
(3)(ii) To ensure a seamless transition between services under this part and under Part B of the Act, an interagency agreement under paragraph (a)(3)(i)(A) of this section or an intra-agency agreement under paragraph (a)(3)(i)(B) of this section must include provisions for how the lead agency and the SEA will meet the requirements of Sec.  

303.209(b) through (d) and Sec.  303.344(h), and 34 CFR 300.124, 300.321(f) and 300.323(b).


	
	

	303.209 (a)(4)

(4) Any policy the lead agency has adopted under Sec.  303.401(e).


	
	

	303.209 (b)(1)

(b) Family involvement and notification of the LEA. The State lead agency must ensure that--

    (1) Each family of a toddler with a disability who is served under this part will be included in the transition plan required under this section and Sec.  303.344(h);


	303.148(a)

(a) A description of how the families will be included in the transition plans;
	637(a)(9)(A)(i) the families of such toddlers and children will be included in the transition plans required by subparagraph (C); and

	303.209 (b)(2)(i)
(2)(i) Except as provided in paragraph (b)(3) of this section, at least nine months before the third birthday of the toddler with a 

disability, the lead agency will notify the LEA for the area in which the toddler resides--or, if appropriate, the SEA--that the toddler on his or her third birthday will reach the age of eligibility for preschool or school services under Part B of the Act, as determined in accordance with State law; or


	303.148(b)(1)

(b) A description of how the lead agency under this part will--

    (1) Notify the local educational agency for the area in which the child resides that the child will shortly reach the age of eligibility for preschool services under Part B of the Act, as determined in accordance with State law;
	637 (a)(9)(A)(ii)(I)

…(ii) the lead agency designated or established under section 635(a)(10) will-- 
(I) notify the local educational agency for the area in which such a child resides that the child will shortly reach the age of eligibility for preschool services under part B, as determined in accordance with State law; 

	303.209 (b)(2)(ii) 

(ii) Except as provided in paragraph (b)(3) of this section, if the lead agency determines within the nine-month period before the third birthday of a toddler with a disability the initial eligibility of the 

toddler for early intervention services under Part C of the Act, the lead agency, as soon as possible after determining the child's 

eligibility, will notify the LEA for the area in which the toddler with a disability resides--or, if appropriate, the SEA--that the toddler on his or her third birthday will reach the age of eligibility for preschool or school services under Part B of the Act, as determined in accordance with State law; and
	
	

	303.209 (b)(3)

(3) If the State has adopted, under Sec.  303.401(e), a policy permitting a parent to object to disclosure of personally identifiable information, the notification requirement in paragraphs (b)(2)(i) and 

(ii) of this section must be consistent with this policy.
	
	

	303.209 (c)(1)
(c) Conference to discuss services. The State lead agency must ensure the following:
(1) If a toddler with a disability may be eligible for preschool services or other services under Part B of the Act, the lead agency, with the approval of the family of the toddler, will convene a conference among the lead agency, the family, and the LEA not fewer than 90 days--and, at the discretion of all of the parties, not more than nine months--before the toddler's third birthday to discuss any services the toddler may receive under Part B of the Act.


	303.148(b)(2)(i)

(2)(i) In the case of a child who may be eligible for preschool services under Part B of the Act, with the approval of the family of the child, convene a conference among the lead agency, the family, and the local educational agency at least 90 days, and at the discretion of the parties, up to 6 months, before the child is eligible for the preschool  services, to discuss any services that the child may receive; or
	637(a)(9)(A)(ii)(II) - in the case of a child who may be eligible for such preschool services, with the approval of the family of the child, convene a conference among the lead agency, the family, and the local educational agency not less than 90 days (and at the discretion of all such parties, not more than 9 months) before the child is eligible for the preschool services, to discuss any such services that the child may receive; and …


	303.209 (c)(2)

(2) If a toddler with a disability may not be eligible for preschool or other services under Part B of the Act, the lead agency, 

with the approval of the family of the toddler, will make reasonable efforts to convene a conference among the lead agency, the family, and providers of other appropriate services for this toddler to discuss appropriate services that the toddler may receive.


	303.148(b)(2)(ii)

    (ii) In the case of a child who may not be eligible for preschool services under Part B of the Act, with the approval of the family, make reasonable efforts to convene a conference among the lead agency, the family, and providers of other appropriate services for children who are not eligible for preschool services under Part B, to discuss the appropriate services that the child may receive;
	…637 (a)(9)(A)(ii)(III)n the case of a child who may not be eligible for such preschool services, with the approval of the family, make reasonable efforts to convene a conference among the lead agency, the family, and providers of other appropriate services for children who are not eligible for preschool services under part B, to discuss the appropriate services that the child may receive;…


	303.209 (d)(1)

(d) Program options and transition plan. The State lead agency must ensure that--

    (1) It will review the program options for the toddler with a disability for the period from the toddler's third birthday through the remainder of the school year;


	303.148(b)(3)

(3) Review the child's program options for the period from the 

child's third birthday through the remainder of the school year; and
	…637(a)(9)(B) to review the child's program options for the period from the child's third birthday through the remainder of the school year; and… 



	303.209 (d)(2)

(2) It will establish a transition plan not fewer than 90 days--and, at the discretion of all of the parties, not more than nine 

months--before the toddler's third birthday; and


	303.148(b)(4)

    (4) Establish a transition plan; and…


	…637(a)(9)(C) to establish a transition plan, including, as appropriate, steps to exit from the program;…


	303.209 (d)(3)
(3) The plan will include, consistent with Sec.  303.344(h), as appropriate--

    (i) Steps for the toddler with a disability and his or her family to exit from the program; and
   (ii) Any transition services needed by that toddler and his or her family.


	
	637(a)(9)(C)
…(C) to establish a transition plan, including, as appropriate, steps to exit from the program; 
(a)(3)

(3) information demonstrating eligibility of the State under section 634, including-- (B) a description of services to be provided to infants and toddlers with disabilities and their families through the system; 

	SEC. 303.210 – Coordination with Head Start and Early Head Start, early education, and child care programs.
	
	

	303.210
Each application must contain a description of State efforts to promote collaboration among Head Start and Early Head Start programs under the Head Start Act (42 U.S.C. 9801 et seq.), early education and child care programs, and services under this part.


	
	637(a)(10)
(a) Application.--A State desiring to receive a grant under section 633 shall submit an application to the Secretary at such time and in such manner as the Secretary may reasonably require. The application shall contain—

(10) a description of State efforts to promote collaboration among Early Head Start programs under section 645A of the Head Start Act, early education and child care programs, and services under part C; and

	SEC. 303.211 – State option to make services under this part available to children ages three and older.
	
	

	303.211(a)(1)

(a) General. (1) Subject to paragraphs (a)(2) and (b) of this section, a State may elect to include in its application for a grant 

under this part a State policy, developed and implemented jointly by the lead agency and the SEA, under which parents of children with 

disabilities who are eligible for services under section 619 of the Act and who previously received early intervention services under this part, may choose the continuation of early intervention services under this part for their children ages three and older until the children enter, or are eligible under State law to enter, kindergarten or elementary school.* (see FR 72 26487).

Analysis:

If a State elects to exercise the option to serve 3 through 5 year olds under Part C of the Act, the lead agency would be responsible for the costs of providing the direct Part C services to children whose families elect to continue services under Part C. In addition, we believe that the State's Part C lead agency could incur some transition costs in implementing this option. For example, if the Part C lead agency is not the SEA, it would need to develop the capacity to serve older children. The intensity and type of services and settings needed for 3 through 5 year olds may be different from children ages birth through 2 and would need to include an educational component. The Part 

C lead agency may also have to establish relationships with different providers or, at the very least, amend agreements or contracts with existing providers. 

Educational agencies responsible for providing services under Part B of the Act would serve fewer children ages 3 through 5 if the State elects to provide services under Part C to children ages 3 through 5, and families elect to continue services under Part C of the Act. A 

reduction in the number of children to be served under Part B of the Act would result in both administrative and direct service cost savings for the educational agencies responsible for serving these children. However, the State would still be required to maintain its Section 619 preschool system to serve children with disabilities who are 3 through 5 years old. The Part C extension only applies to children who are already receiving services under Part C of the Act and wish to 

continue, not to children newly entering the system. In addition, parents can choose between Part C or B services.

We have very little information on the number of States that may choose to exercise the voluntary Part C option and the additional costs of implementing this option for States that elect to do so. We are requesting comments from the public on these costs and will address this issue in the final regulations. Specifically, we are interested in information related to the following: Initial costs related to establishing or enhancing the infrastructure in the Part C lead agencies necessary to serve children ages 3 through 5; differences in 

the costs of providing the services required by IDEA to children with disabilities ages 3 through 5 under Part C of the Act versus Part B of the Act; the benefits to parents and children of receiving continued services under Part C of the Act rather than under Part B of the Act; the extent to which States expect families to choose continuation of Part C services beyond age 2; the extent to which States may choose to exercise the option of serving children with disabilities ages 3 through 5 under Part C of the Act; and possible sources of funding for providing Part C services to these children. [FR 72 26487].

	
	635(c) -(c) Flexibility To Serve Children 3 Years of Age Until Entrance Into Elementary School.-- 
(1) In general.--A statewide system described in section 633 may include a State policy, developed and implemented jointly by the lead agency and the State educational agency, under which parents of children with disabilities who are eligible for services under section 619 and previously received services under this part, may choose the continuation of early intervention services (which shall include an educational component that promotes school readiness and incorporates preliteracy, language, and numeracy skills) for such children under this part until such children enter, or are eligible under State law to enter, kindergarten. 



	303.211(a)(2)
(2) A State that adopts the policy described in paragraph (a)(1) of this section may determine whether it applies to children with 

disabilities ages three through five inclusive, or to one of the following three subsets of that age range:

    (i) From age three until the beginning of the school year following the child's third birthday.

    (ii) From age three until the beginning of the school year following the child's fourth birthday.

    (iii) From age three until the beginning of the school year following the child's fifth birthday.


	
	

	303.211(b)(1)
(b) Requirements. If a State's application for a grant under this part includes the State policy described in paragraph (a) of this section, the system must ensure the following:
    (1) Parents of children with disabilities served pursuant to this section are provided annual notice that contains—
    (i) A description of the rights of the parents to elect to receive services pursuant to this section or under Part B of the Act; and
    (ii) An explanation of the differences between services provided pursuant to this section and services provided under Part B of the Act, including—
(A) The types of services and the locations at which the services are provided;
    (B) The procedural safeguards that apply; and
    (C) Possible costs (including the costs or fees to be charged to families as described in Sec. Sec.  303.520 and 303.521), if any, to parents of children eligible under this part.


	
	635(c)(2)(A)(i) and (ii)
(2) Requirements.--If a statewide system includes a State policy described in paragraph (1), the statewide system shall ensure that-- 

(A) parents of children with disabilities served pursuant to this subsection are provided annual notice that contains-- 

(i) a description of the rights of such parents to elect to receive services pursuant to this subsection or under part B; and 

(ii) an explanation of the differences between services provided pursuant to this subsection and services provided under part B, including-- 

(I) types of services and the locations at which the services are provided; 

(II) applicable procedural safeguards; and 

(III) possible costs (including any fees to be charged to families as described in section 632(4)(B)), if any, to parents of infants or toddlers with disabilities; 

	303.211(b)(2)
(2) Consistent with Sec.  303.344(d), services provided pursuant to this section will include an educational component that promotes school readiness and incorporates preliteracy, language, and numeracy skills.


	
	635(c)(2)(B)
(B) Services under this part.--Nothing in this subsection shall be construed to require a provider of services under this part to provide a child served under this part with a free appropriate public education. 

	303.211(b)(3)
(3) The State policy will not affect the right of any child served pursuant to this section to receive FAPE (as that term is defined at Sec.  303.15) under Part B of the Act instead of early intervention services under Part C of the Act.


	
	635(c)(2)(C)
(C) the State policy will not affect the right of any child served pursuant to this subsection to instead receive a free appropriate public education under part B;

	303.211(b)(4)
(4) Subject to Sec.  303.430(e), all early intervention services outlined in the child's IFSP under Sec.  303.344 will be continued 

while any eligibility determination is being made for services under this section.


	
	635(c)(2)(D)
(D) all early intervention services outlined in the child's individualized family service plan under section 636 are continued while any eligibility determination is being made for services under this subsection;


	303.211(b)(5)
(5) Informed consent must be obtained from the parents of any child to be served under this section, where practicable, before the child reaches three years of age, as to whether the parents intend to choose 

the continuation of early intervention services pursuant to this section for their child.


	
	635(c)(2)(E)
(E) the parents of infants or toddlers with disabilities (as defined in section 632(5)(A)) provide informed written consent to the State, before such infants or toddlers reach 3 years of age, as to whether such parents intend to choose the continuation of early intervention services pursuant to this subsection for such infants or toddlers;

	303.211(b)(6)
(6) The transition timeline requirements under Sec.  303.209(c)(1) and (d)(2) do not apply with respect to a child who is receiving services under this section until not fewer than 90 days--and, at the 

discretion of all of the parties, not more than nine months--before the time the child is expected to no longer receive services under this section.


	
	635(c)(2)(F)
(F) the requirements under section 637(a)(9) shall not apply with respect to a child who is receiving services in accordance with this subsection until not less than 90 days (and at the discretion of the parties to the conference, not more than 9 months) before the time the child will no longer receive those services; and

	303.211(b)(7)
(7) In States that adopt the option to make services under this part available to children ages three and older, there will be a referral to the Part C system, dependent upon parental consent, of a child under the age of three who directly experiences a substantiated case of trauma due to exposure to family violence (as defined in section 320 of the Family Violence Prevention and Services Act, 42 U.S.C. 10401 et seq.).


	
	635(c)(2)(G)
(G) there will be a referral for evaluation for early intervention services of a child who experiences a substantiated case of trauma due to exposure to family violence (as defined in section 320 of the Family Violence Prevention and Services Act).

	303.211(c)
(c) Reporting requirement. If a State includes in its application a State policy described in paragraph (a) of this section, the State must submit to the Secretary, in the State's report under Sec.  303.124, the 

number and percentage of children with disabilities who are eligible for services under section 619 of the Act but whose parents choose for their children to continue to receive early intervention services under 

this part.


	
	635(c)(3)
(3) Reporting requirement.--If a statewide system includes a State policy described in paragraph (1), the State shall submit to the Secretary, in the State's report under section 637(b)(4)(A), a report on the number and percentage of children with disabilities who are eligible for services under section 619 but whose parents choose for such children to continue to receive early intervention services under this part.

	303.211(d)
Available funds. The State policy described in paragraph (a) of this section must describe the funds (including an identification as Federal, State, or local funds) that will be used to ensure that the 

option described in paragraph (a) of this section is available to eligible children and families who provide the consent described in 

paragraph (b)(5) of this section, including fees (if any) to be charged to families as described in Sec. Sec.  303.520 and 303.521.


	
	635(c)(4)
(4) Available funds.--If a statewide system includes a State policy described in paragraph (1), the policy shall describe the funds (including an identification as Federal, State, or local funds) that will be used to ensure that the option described in paragraph (1) is available to eligible children and families who provide the consent described in paragraph (2)(E), including fees (if any) to be charged to families as described in section 632(4)(B).

	303.211(e)(1)
(e) Rules of construction. 
(1) If a statewide system includes a State policy described in paragraph (a) of this section, a State that 

provides services in accordance with this section to a child with a disability who is eligible for services under section 619 of the Act will not be required to provide the child FAPE under Part B of the Act for the period of time in which the child is receiving services under this part.


	
	635(c)(5)(A)
(5) Rules of construction.-- 

(A) Services under part b.--If a statewide system includes a State policy described in paragraph (1), a State that provides services in accordance with this subsection to a child with a disability who is eligible for services under section 619 shall not be required to provide the child with a free appropriate public education under part B for the period of time in which the child is receiving services under this part. 



	303.211(e)(2)

  (2) Nothing in this section may be construed to require a provider of services under this part to provide a child served under this part with FAPE.


	
	635(c)(5)(B)

(B) Services under this part.--Nothing in this subsection shall be construed to require a provider of services under this part to provide a child served under this part with a free appropriate public education.


* seeks comment
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