TO:  Consortium for Citizen with Disabilities 
FROM:  Emily Purcell and Kevin Hoang, Syracuse University College of Law BBI Summer Fellows under the supervision of Bobby Silverstein, Principal at Powers, Pyles, Sutter & Verville, P.C.
DATE:  July 3, 2007

RE:  Side-by-side for proposed regulations to IDEA Part C, Subpart C:  State Application and Assurances.
This memo analyzes the proposed regulations to IDEA Part C, Subpart C regarding state application and assurances. The comments and explanation are compiled from the preamble to the proposed regulations including a section by section analysis and the potential costs and benefits pursuant to Executive Order No. 12866.  Subpart C is divided into five parts for purposes of this analysis;

§303.206 Referral policies for specific children.
§303.208 Public participation policies and procedures.
§303.209 Transition to preschool and other programs.
§303.210 Coordination with Head Start and Early Head Start, early education, and child care programs.
§303.211 State option to make services under this part available to children ages three and older.
§303.206 Referral policies for specific children.
Proposed Sec.  303.206 would be added to align with section 

637(a)(6) of the Act. Proposed Sec.  303.206 would require each 

application to include the State's policies and procedures that require 

the referral for early intervention services of a child under the age 

of three who is involved in a substantiated case of child abuse or 

neglect or is identified as affected by illegal substance abuse, or 

withdrawal symptoms resulting from prenatal drug exposure, consistent 

with proposed Sec.  303.302. This requirement has applied to State 

agencies receiving funds under the Child Abuse Prevention and Treatment 

Act (CAPTA) in 42 U.S.C. 5106a since June 2003. A comparable 

requirement was added to section 637(a)(6) of the Act for Part C lead 

agencies, effective July 1, 2005. [FR 72 26467-26469].
§303.208 Public participation policies and procedures.
Proposed Sec.  303.208 would incorporate language from section 

637(a)(8) of the Act and would combine requirements in current 

Sec. Sec.  303.110, 303.112, 303.113(b), and 303.146. [FR 72 26467-26469].

Proposed Sec.  303.208(a)(1) would generally be the same as current Sec.  303.110 and would require public hearings, adequate notice of hearings, and an opportunity for comment to the general public, including individuals with disabilities and parents of infants and toddlers with disabilities, prior to the State's adoption of any new or revised policy or procedure under Part C of the Act. [FR 72 26467-26469].

Proposed Sec.  303.208(b) would clarify that policies, procedures, 

and methods that are subject to the public participation requirements 

in proposed Sec.  303.208 and are required to be submitted to the 

Secretary under subparts B and C of these proposed regulations must be 

approved by the Secretary prior to implementation. [FR 72 26467-26469].

The remaining specific requirements in current Sec. Sec.  303.111 

through 303.113 would be eliminated because States are required to 

comply with the public participation requirements of proposed Sec.  

303.208(a) and GEPA and obtain approval by the Secretary for specific 

application requirements that are subject to the public participation 

requirements in proposed Sec.  303.208. These requirements provide 

sufficient opportunities for public comment. [FR 72 26467-26469].

§303.209 Transition to preschool and other programs.
Proposed Sec.  303.209, regarding the transition of children from 

services under Part C of the Act to preschool and other programs, would 

incorporate language from section 637(a)(9) of the Act, and would be 

similar to current Sec.  303.148. The note following current Sec.  

303.148, regarding matters that should be considered in developing 

policies and procedures to ensure a smooth transition of children from 

one program to the other, would be removed because it is covered by 

proposed Sec.  303.209 and section 637(a)(9) of the Act, which identify 

the specific early childhood transition requirements. [FR 72 26467-26469].

Proposed Sec.  303.209(a)(1) would require each State application 

to include a description of the policies and procedures the State will 

use to ensure a smooth transition for toddlers with disabilities 

leaving the early intervention program to attend preschool, school, or 

other appropriate services, or exit the program, and their families. 

Proposed Sec.  303.209(a)(1) would add language to ensure a smooth 

transition from the early intervention program to preschool, school, or 

other appropriate services for toddlers receiving services as a result 

of the State's election to make available early intervention services 

to children with disabilities ages three and older in accordance with 

proposed Sec.  303.211. [FR 72 26467-26469].

Proposed Sec.  303.209(a)(2) would add language requiring States to 

describe how they would meet each of the requirements related to 

toddlers transitioning from services under Part C of the Act to 

preschool and other programs in proposed Sec.  303.209(b) through (d). [FR 72 26467-26469].

Proposed Sec.  303.209(a)(3)(i) would revise the language in 

current Sec.  303.148(c) to require all States (not just those in which 

the SEA is not the lead agency) to establish an interagency or intra-

agency agreement between the programs under Part C and Part B of the 

Act. [FR 72 26467-26469].

Proposed Sec.  303.209(a)(3)(ii) would clarify that the agreement 

must contain provisions for how the lead agency and the SEA will meet 

the requirements of Part C of the Act in proposed Sec.  303.209(b) 

through (d), regarding LEA notification and transition conferences and 

plans. In addition, the agreement must contain provisions for how the 

lead agency and the SEA will meet the requirements in proposed Sec.  

303.344(h), regarding IFSP content and transition steps and services, 

and the following Part B regulations: 34 CFR 300.124 (Transition of 

children from the Part C program to preschool programs) (71 FR 46766), 

34 CFR 300.321(f) (Initial IEP Team meeting for child under Part C) (71 

FR 46788), and 34 CFR 300.323(b) (IEP or IFSP for children aged three 

through five) (71 FR 46789). [FR 72 26467-26469].

Proposed Sec.  303.209(a)(3)(ii) would also require a State to have 

an interagency agreement to ensure a seamless transition between 

services under Part C of the Act to services under Part B of the Act. [FR 72 26467-26469].

Proposed Sec.  303.209(a)(4) would require that the State 

application must include any policy adopted by the State under proposed 

Sec.  303.401(e). [FR 72 26467-26469].

Proposed Sec.  303.209(b)(1) would include the requirement in 

current Sec.  303.148(a) that each application include a description of 

how families will be included in the transition plan. [FR 72 26467-26469].

Proposed Sec.  303.209(b)(2) would be similar to current Sec.  

303.148(b)(1) but would clarify, consistent with section 

637(a)(9)(A)(ii)(II) of the Act, the timeline applicable to transition 

requirements. [FR 72 26467-26469].

Proposed Sec.  303.209(b)(2)(i) would require that each 

State include in its application a description of how the lead agency 

will notify, at least nine months before the toddler's third birthday, 

the LEA for the area in which the toddler resides--or, if appropriate, 

the SEA--that the toddler on his or her third birthday will reach the 

age of eligibility for preschool or school services under Part B of the 

Act. [FR 72 26467-26469].

Proposed Sec.  303.209(b)(2)(ii) would also clarify that, if a 

toddler is referred for early intervention services under Part C of the 

Act within the nine-month period before the toddler's third birthday, 

the lead agency, as soon as possible after determining the child's 

eligibility, will notify the LEA for the area in which the toddler 

resides--or, if appropriate, the SEA--that the toddler on his or her 

third birthday will reach the age of eligibility for preschool or 

school services under Part B of the Act. [FR 72 26467-26469].

Proposed Sec.  303.209(b)(3) would clarify that if a State adopts a policy under proposed Sec.  303.401(e), the lead agency's notification obligations under proposed Sec.  303.209(b)(2)(i) and (ii) must be consistent with the policy. Proposed Sec.  303.401(e) are discussed in subpart E of this preamble. [FR 72 26467-26469].

Proposed Sec.  303.209(c) would retain the requirement in current 

Sec.  303.148(b)(2)(i) that the State lead agency convene, with the 

approval of the family, a conference among the lead agency, the family, 

and the LEA to discuss any services under Part B of the

Act that the toddler with a disability may receive. [FR 72 26467-26469].

Proposed Sec.  303.209(c)(1), similar to current Sec.  

303.148(b)(2)(i) would require that, for a toddler with a disability 

who is potentially eligible under Part B of the Act, the transition 

conference is to be convened not fewer than 90 days before the 

toddler's third birthday. Current Sec.  303.148(b)(2)(i) allows the 

conference, at the discretion of the parties, to be held up to six 

months before the child is eligible for preschool services. Proposed 

Sec.  303.209(c)(1) would change this time period to not more than nine 

months before the toddler's third birthday, consistent with changes in 

section 637(a)(9) of the Act. [FR 72 26467-26469].

Proposed Sec.  303.209(c)(2) would substantively be the same as 

current Sec.  303.148(b)(2)(ii) and would require the lead agency, for 

the toddler with a disability who may not be eligible for services 

under Part B of the Act, to make reasonable efforts to convene a 

conference with the lead agency, the family, and providers of other 

appropriate services to discuss services the toddler may receive. [FR 72 26467-26469].

Proposed Sec.  303.209(d)(1) would substantively include the 

provisions in current Sec.  303.148(b)(3) and would require a review of 

the toddler with a disability's program options for the period from the 

toddler's third birthday through the remainder of the school year. [FR 72 26467-26469].

Proposed Sec.  303.209(d)(2) would require the lead agency to 

establish a transition plan, as in current Sec.  303.148(b)(4). 

Proposed Sec.  303.209(d)(2) would also clarify that the transition 

plan be established in the IFSP not fewer than 90 days (and at the 

discretion of all parties, not more than nine months) before the 

toddler's third birthday to align with the LEA notification and 

transition conference timelines. [FR 72 26467-26469].

Proposed Sec.  303.209(d)(3) would add a requirement that the 

transition plan include steps for the toddler with a disability and his 

or her family to exit from the program, consistent with section 

637(a)(9) of the Act, and also specify that the transition plan must 

include any transition services needed, consistent with section 

636(a)(3) of the Act. [FR 72 26467-26469].

§303.210 Coordination with Head Start and Early Head Start, early education, and child care programs.
Proposed Sec.  303.210 would be added to require each application 

to describe State efforts to promote collaboration among Early Head 

Start programs, early education and child care programs, and early 

intervention services, consistent with section 637(a)(10) of the Act 

and would also reference Head Start in the list of early education 

programs. [FR 72 26467-26469].

§303.211 State option to make services under this part available to children ages three and older.

Proposed Sec.  303.211, which would incorporate the provisions of 

section 635(c) of the Act, would allow States to continue to serve 

children with disabilities ages 3 through 5 under Part C of the Act if 

those children previously received services under Part C of the Act and 

would otherwise be eligible for services under section 619 of the Act. 

Making these services available under Part C of the Act would be a 

State option, and if the State chooses not to serve children with 

disabilities ages 3 through 5 under Part C of the Act or to discontinue 

offering this option, it would still be required to make services to 

these children available through existing Part B programs. [FR 72 26487].

If a State elects to exercise the option to serve 3 through 5 year 

olds under Part C of the Act, the lead agency would be responsible for 

the costs of providing the direct Part C services to children whose 

families elect to continue services under Part C. In addition, we 

believe that the State's Part C lead agency could incur some transition 

costs in implementing this option. For example, if the Part C lead 

agency is not the SEA, it would need to develop the capacity to serve 

older children. The intensity and type of services and settings needed 

for 3 through 5 year olds may be different from children ages birth 

through 2 and would need to include an educational component. The Part 

C lead agency may also have to establish relationships with different 

providers or, at the very least, amend agreements or contracts with 

existing providers. [FR 72 26487].

Educational agencies responsible for providing services under Part 

B of the Act would serve fewer children ages 3 through 5 if the State 

elects to provide services under Part C to children ages 3 through 5, 

and families elect to continue services under Part C of the Act. A 

reduction in the number of children to be served under Part B of the 

Act would result in both administrative and direct service cost savings 

for the educational agencies responsible for serving these children. 

However, the State would still be required to maintain its Section 619 

preschool system to serve children with disabilities who are 3 through 

5 years old. The Part C extension only applies to children who are 

already receiving services under Part C of the Act and wish to 

continue, not to children newly entering the system. In addition, 

parents can choose between Part C or B services. [FR 72 26487].

We have very little information on the number of States that may 

choose to exercise the voluntary Part C option and the additional costs 

of implementing this option for States that elect to do so. We are 

requesting comments from the public on these costs and will address 

this issue in the final regulations. Specifically, we are interested in 

information related to the following: Initial costs related to 

establishing or enhancing the infrastructure in the Part C lead 

agencies necessary to serve children ages 3 through 5; differences in 

the costs of providing the services required by IDEA to children with 

disabilities ages 3 through 5 under Part C of the Act versus Part B of 

the Act; the benefits to parents and children of receiving continued 

services under Part C of the Act rather than under Part B of the Act; 

the extent to which States expect families to choose continuation of 

Part C services beyond age 2; the extent to which States may choose to 

exercise the option of serving children with disabilities ages 3 

through 5 under Part C of the Act; and possible sources of funding for 

providing Part C services to these children. [FR 72 26487].

Proposed Sec.  303.211 would incorporate the language in section 

635(c) of the Act providing States the option to make early 

intervention services available to children beginning at three years of 

age until the children enter, or are eligible under State law to enter, 

kindergarten or elementary school. [FR 72 26467-26469].

Proposed Sec.  303.211(a)(1) would allow a State to elect to include in its Part C application, a State policy developed jointly by the lead agency and the SEA, to make early intervention services available to certain children with disabilities. If a State elects to include such a policy, children who are eligible for services under section 619 of the Act, and who were previously receiving early intervention services under Part C of the Act, would continue to receive early intervention services, if their parents choose to continue those services. [FR 72 26467-26469].

Proposed Sec.  303.211(a)(2) would clarify that States may choose 

to serve a subset of children between age three and the age at which 

the children enter, or are eligible to enter, kindergarten or 

elementary school. This provision would take into consideration States 

that have preschool programs for many or all children starting at age 

four, and would give those States the flexibility to provide early 

intervention services until the beginning of the school year following 

the child's third, fourth or fifth birthday. Although proposed Sec.  

303.211(a)(2) would allow States to serve a subset of children between 

age three and the age at which children enter, or are eligible to 

enter, kindergarten or elementary school, the option would not extend 

to serving only a specific disability group. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(1) would require States that choose to 

provide early intervention services to children under this proposed 

section to ensure, consistent with section 635(c)(2)(A)(i) and (ii) of 

the Act, that the parents of children with disabilities served under 

this option would be provided with an annual notice that includes: a 

description of the rights of the parents to elect to receive early 

intervention services under Part C of the Act or preschool services 

under Part B of the Act; an explanation of the differences between 

early intervention services provided under Part C of the Act and 

preschool services provided under Part B of the Act, including the 

types of services and the locations at which the services are provided; 

the procedural safeguards that apply; and possible costs, if any, to 

parents of infants or toddlers with disabilities receiving early 

intervention services. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(2) would incorporate the requirement in section 635(c)(2)(B) of the Act that early intervention services provided to children with disabilities under this proposed section include an educational component that promotes school readiness and incorporates preliteracy, language, and numeracy skills. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(3) would incorporate section 635(c)(2)(C) 

of the Act and would require the statewide system to ensure that the 

State policy would not affect the right of any child to receive FAPE 

under Part B of the Act instead of early intervention services under 

Part C of the Act. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(4) would require, consistent with section 

635(c)(2)(D) of the Act, that all early intervention services outlined 

in the child's IFSP be continued while any eligibility determination is 

being made for services under proposed Sec.  303.211, and clarify that 

this provision is subject to the pendency provision in proposed Sec.  

303.430(e). [FR 72 26467-26469].

Proposed Sec.  303.211(b)(5) would incorporate the requirement in 

section 635(c)(2)(E) of the Act that the State obtain informed consent 

from the parents of any child to receive early intervention services, 

where practicable, before the child reaches three years of age. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(6) would provide, consistent with section 

635(c)(2)(F) of the Act, that the transition timeline requirements in 

proposed Sec.  303.209(c)(1) and (d)(2) regarding the transition 

conference and plan do not apply with respect to a child who is 

receiving early intervention services under proposed Sec.  303.211 

until not fewer than 90 days--and, at the discretion of the parties to 

the conference, not more than nine months--before the time the child is 

expected to no longer receive early intervention services. The 

transition conference and plan would occur between the time that the 

child is three years old and the time the child enters, or is eligible 

to enter, kindergarten, depending on how long the State made those 

services available under proposed Sec.  303.211. [FR 72 26467-26469].

Proposed Sec.  303.211(b)(7) would require a referral for 

evaluation for early intervention services of a child under the age of 

three who experiences a substantiated case of trauma due to exposure to 

family violence, as defined in section 320 of the Family Violence 

Prevention and Services Act, consistent with section 635(c)(2)(G) of 

the Act. Proposed Sec.  303.211(b)(7) would clarify that such referral 

is dependent upon parental consent. Parental consent would be required 

to balance the need to protect the safety needs of the parent

seeking shelter because of family violence, as defined in section 320 

of the Family Violence Prevention and Services Act, 42 U.S.C. 10401 et 

seq., with the child find mandate under Part C of the Act. [FR 72 26467-26469].

Proposed Sec.  303.211(c) would incorporate language from section 

635(c)(3) of the Act and would require each State that provides early 

intervention services to children ages three and older to report to the 

Secretary the number and percentage of children who are eligible for 

services under section 619 of the Act, but whose parents choose to 

continue early intervention services for their child. [FR 72 26467-26469].

Consistent with section 635(c)(4) of the Act, proposed Sec.  303.211(d) would require States that choose to provide early intervention services to children ages three and older to describe the funds that will be used to ensure that this option is available to eligible children and families who provide consent. The description must include the Federal, State, or local funds that will be used and the fees, if any, to be charged to families with public or private insurance under a State's system of payments adopted under section 632(4)(B) of the Act and proposed Sec. Sec.  303.520 and 303.521. [FR 72 26467-26469].

Proposed Sec.  303.211(e)(1) would incorporate the language in 

section 635(c)(5)(A) of the Act that provides that when a statewide 

system includes a policy to provide early intervention services to a 

child with a disability who is eligible for services under section 619 

of the Act, it is not required to provide the child FAPE under Part B 

of the Act for the period of time during which the child is receiving 

early intervention services. [FR 72 26467-26469].

Proposed Sec.  303.211(e)(2) would incorporate the language in 

section 635(c)(5)(B) of the Act that clarifies that a provider of early 

intervention services is not required to provide a child receiving 

early intervention services with FAPE. [FR 72 26467-26469].
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