TO:  Consortium for Citizens with Disabilities 
FROM:  Emily Purcell and Kevin Hoang, Syracuse University College of Law BBI Summer Fellows under the supervision of Bobby Silverstein, Principal at Powers, Pyles, Sutter & Verville, P.C. 
DATE:  July 3, 2007 
RE:  Side-by-side for proposed regulations to IDEA Part C- Subpart A regarding definitions used in this part.
This memo analyzes the proposed regulations to IDEA Part C- Subpart A regarding definitions used in this part.  The comments and explanation are compiled from the preamble to the proposed regulations including a section-by-section analysis, and the potential costs and benefits pursuant to Executive Order No. 12866.  Subpart A is divided into eleven parts; 
§ 303.6 Child.
§ 303.7 Consent.
§ 303.11 Early intervention service program. 
§ 303.12 Early intervention service provider.
§ 303.13 Early intervention services.
§ 303.16 Health services.
§ 303.24 Multidisciplinary. 
§ 303.25 Native language.
§ 303.26 Natural environments.
§ 303.27 Parent.
§ 303.33 Service coordinator services (case management). 
§ 303.6 Child.
Proposed Sec. 303.6 (Child) would modify the definition of child in current Sec. 303.7 to mean an individual under age six and would be consistent with the State option outlined in proposed Sec. 303.211 to serve children ages three and older. [FR Page 26458].

§ 303.7 Consent.
Proposed Sec. 303.7 (Consent) would incorporate the provisions of current Sec. 303.401(a), except that proposed Sec. 303.7(c)(2)would add that if the parent revokes consent, that revocation is not retroactive (i.e., it does not apply to an action that has occurred before the consent was revoked), consistent with the Part B regulations in 34 CFR 300.9 (71 FR 46757). [FR Page 26458]. 

§ 303.11 Early intervention service program. 

Proposed Sec. 303.11 (Early intervention service program or EIS program) would replace current Sec. 303.11 and would clarify that the EIS program is an entity designated by the lead agency for reporting under sections 616(b)(2)(C) and 642 of the Act and proposed Sec. Sec. 303.700 through 303.702. [FR Page 26458].

§ 303.12 Early intervention service provider.
Proposed Sec. 303.12(a)(Early intervention service provider or EIS provider) would clarify that an EIS provider can be an entity (whether public, private, or nonprofit) or an individual that provides early intervention services under Part C of the Act in the State whether or not the entity or individual receives Federal funds under Part C of the Act and may include the lead agency and a public agency under Part C of the Act, where appropriate. For example, an EIS provider may include the lead agency, a public agency, or individuals if these entities or individuals are responsible for conducting 

evaluations and assessments, providing service coordination, or other 

Part C services. [FR Page 26458].
Proposed Sec. 303.12(b) would be similar to current Sec. 303.12(c) in that it would continue to clarify that the EIS provider is responsible for: participating in the multidisciplinary team's assessment of an infant or toddler to develop integrated goals and outcomes for the individualized family service plan (IFSP); and providing early intervention services in accordance with the infant's or toddler's IFSP because States must ensure EIS providers are providing direct services to eligible children in addition to their other roles. [FR Page 26458].

However, proposed Sec. 303.12(b) would further identify that the EIS provider would be responsible for consulting with and training parents and others regarding the provision of the early intervention services described in the infant's or toddler's IFSP. [FR Page 26458].
§ 303.13 Early intervention services.
Proposed Sec. 303.13, regarding the definition of early intervention services, would replace current Sec. 303.12(a) and (b) and would incorporate the provisions of the definition of this term in section 632(4) of the Act. [FR Page 26458]. 
In addition, proposed Sec. 303.13(a)(2)would retain the language in current Sec. 303.12(a)(2) to clarify that the early intervention services are selected in collaboration with parents. [FR Page 26458]. 
Proposed Sec.  303.13(a)(4) would clarify that early intervention services are designed to meet the developmental needs of an infant or toddler with a disability, and as requested by the family, the needs of the family to assist appropriately in the infant's or toddler's development, as identified by the IFSP team. [FR Page 26458]. 
Proposed Sec. 303.13(a)(8) would clarify that early intervention services, to the maximum extent appropriate, are provided in natural environments, as 

defined in proposed Sec.  303.26 and consistent with proposed Sec. 303.126. [FR Page 26458].
Proposed Sec. 303.13(b) regarding types of early intervention services would substantively incorporate the provisions of current Sec.  303.12(d) but would not include the references from current Sec. 303.12(d)(6) and (d)(7) to nursing services and nutrition services, which are not specifically listed in section 632(4)(E) of the Act. Only those types of services identified in section 602(4)(E) of the Act would be retained. The list of services identified in this proposed section is not intended to comprise an exhaustive list of the types of services that may be provided to an infant or toddler with a disability as an early intervention service. Nursing services or nutrition services could be deemed early intervention services if they are 

provided by qualified personnel and otherwise meet the definition of early intervention services. [FR Page 26458].
Proposed Sec. 303.13(b)(1)(i) (Assistive technology device) and (b)(1)(ii) (Assistive technology service) would reflect the statutory definition of these terms in section 602(1) and 602(2) of the Act. The definition of assistive technology device as well as the definition of health services in proposed Sec. 303.16(c)(1)(iii) (Health services) would exclude, as a covered service under Part C of the Act, a medical device that is surgically implanted, including cochlear implants, or the optimization or maintenance or 

replacement of such a device, consistent with section 602(1)(B) of the 

Act and 34 CFR 300.34(b) of the Part B regulations (71 FR 46760). [FR Page 26458-26459].
Optimization or ``mapping'' of a cochlear implant means the 

adjustment or fine tuning of the electrical stimulation levels provided 

by the cochlear implant. These adjustments are required as an infant or 

toddler learns to discriminate signals to a finer degree. Optimization 

services are generally provided at specialized clinics by specially 

trained professionals. These mapping or remapping services are not the 

responsibility of the lead agency under Part C of the Act. [FR Page 26459].
Although mapping is not an early intervention service, the need for 

it and the use of a cochlear implant by an infant or toddler with a 

disability may indicate a need for services, some of which would be 

considered early intervention services such as speech therapy, 

assistive listening devices and auditory training. In addition, for a 

child who has been receiving Part C services, the implantation of a 

device may require a reevaluation of the child's level of functioning 

and review and, if appropriate, revision of the child's IFSP. [FR Page 26459].
Nothing in proposed Sec.  303.13(b)(1)(i) (Assistive technology 

device), proposed Sec.  303.13(b)(1)(ii) (Assistive technology 

service), and proposed Sec.  303.16(c)(1)(iii) (Health services) would 

limit the right of an infant or toddler with a disability with a 

surgically implanted device (such as a cochlear implant) and the 

child's family to receive the early intervention services that are 

determined by the IFSP team to be necessary to meet the unique 

developmental needs of the infant or toddler. Thus, although a cochlear 

implant is expressly excluded from being an assistive technology device 

under Part C of the Act, funds under Part C of the Act may under 

certain circumstances be used to pay for a hearing aid. A hearing aid 

in general is not covered because it is considered a personal device 

used for daily purposes. However, if the hearing aid is identified as a 

needed assistive technology device by the infant's or toddler's IFSP 

team in order to meet the specific developmental outcomes of the infant 

or toddler with a disability, funds under Part C of the Act may be used 

to provide this early intervention service. [FR Page 26459].
Proposed Sec. 303.13(b)(2) (Audiology services) would be substantively unchanged from current Sec.  303.12(d)(2), except that the term in current Sec. 303.12(d)(2) would be changed from audiology to audiology services because the section outlines specific audiology services provided. [FR Page 26459].
Proposed Sec. 303.13(b)(3) (Family training, counseling, and home visits) would be substantively unchanged from current Sec.  303.12(d)(3). [FR Page 26459].

Proposed Sec. 303.13(b)(4) (Health services) would reference the definition of health services in proposed Sec. 303.16, consistent with the reference to the definition of health services in current Sec. 303.12(d)(4). [FR Page 26459].
Proposed Sec. 303.13(b)(5) (Medical services) would be substantively unchanged from current Sec.  303.12(d)(5) (Medical services only for diagnostic or evaluation). [FR Page 26459]. 
Proposed Sec. 303.13(b)(5) would clarify that the term medical services means services provided by a licensed physician for diagnostic or evaluation purposes to determine a child's developmental status and need for early intervention services. [FR Page 26459].
Proposed Sec. 303.13(b)(6) (Occupational therapy) would be substantively unchanged from current Sec. 303.12(d)(8). [FR Page 26459].
Proposed Sec. 303.13(b)(7) (Physical therapy) would be substantively unchanged from current Sec. 303.12(d)(9). [FR Page 26459].

Proposed Sec. 303.13(b)(8) (Psychological services) would be substantively unchanged from current Sec.  303.12(d)(10). [FR Page 26459].
Proposed Sec. 303.13(b)(9) (Service coordination services) would cross-reference the definition of service coordination services in proposed Sec.  303.33, which substantively includes the language in current Sec. 303.12(d)(11) regarding the meaning of service coordination services. [FR Page 26459].

Proposed Sec. 303.13(b)(10) (Social work services) would be substantively unchanged from current Sec. 303.12(d)(12). [FR Page 26459].
Proposed Sec. 303.13(b)(11) (Special instruction) would be substantively unchanged from current Sec. 303.12(d)(13). [FR Page 26459].
Proposed Sec. 303.13(b)(12) (Speech-language pathology services) would reflect the definition of speech-language pathology in current Sec. 303.12(d)(14) and the language from section 632(4)(E)(iii) of the Act, which includes sign language and cued language services, such as speech-language pathology services, as early intervention services. The definition also would clarify that interpreting or transliteration services include oral transliteration (such as amplification) services. [FR Page 26459]. 

The definition would also add that auditory/oral language services would be used with respect to infants and toddlers with disabilities who are hearing impaired, which would include services to the infant or toddler with a disability and the family to teach auditory/oral language. [FR Page 26459].
Proposed Sec. 303.13(b)(13) (Transportation and related costs) would be substantively unchanged from current Sec.  303.12(d)(15) except that we would remove taxi from among the examples because transportation via taxi is less common than transportation via the other examples such as common carriers. [FR Page 26459]. 
Proposed Sec.  303.13(b)(14)(Vision services) would be substantively unchanged from current Sec. 303.12(d)(16). [FR Page 26459].

Proposed Sec. 303.13(c) (Qualified personnel) would be similar to current Sec. 303.12(e) except for the following changes. As previously described in the discussion related to proposed Sec. 303.13(b) regarding the types of early intervention services, registered dieticians would be included in the list of types of qualified personnel to reflect the provisions of section 632(4)(F)(viii) of the Act. The reference to nutritionists in current Sec.  303.12(e)(4) would not be included in proposed Sec.  303.13(c) consistent with section 632(4) of the Act. [FR Page 26459].
Proposed Sec. 303.13(c)(11) also would provide that teachers of infants or toddlers with hearing impairments (including deafness) and teachers of the visually impaired (including blindness) are special educators. As stated in note 284 of the U.S. House of Representatives Conference Report No. 108-779 (Conf. Rpt.), the ``Conferees commend the Office of Special Education and Rehabilitative Services for developing updated early intervention materials that set out the full range of options for families with deaf and hard of hearing children who now have the potential to develop age appropriate language in whatever modality their parents choose.'' Note 285 in the Conf. Rpt. further states that ``[t]he conferees intend that the term `special educators' include `teachers of the deaf'.'' We propose to use the term ``teachers of the hearing impaired'' rather than the term ``teachers of the deaf'' because the former includes teachers of the deaf, and provides States with broader flexibility to provide teachers to meet the language and communication needs of infants or toddlers who are hearing impaired, including infants and toddlers who are deaf. It is the intent of the Department and these proposed regulations to continue to ensure that such qualified personnel are available for infants and toddlers with hearing impairments including deafness. [FR Page 26459].

The Department requests comment on whether it is necessary to classify teachers of the visually impaired as special educators as we have proposed in proposed Sec. 303.13(c)(11). We believe that such classification in the regulations is necessary to ensure that qualified personnel are available for infants and toddlers with visual impairments, including blindness. [FR Page 26459-26460]. 
Additionally, to conform to section 632(4)(F) of the Act, proposed Sec.  303.13(c)(13) would include vision specialists, ophthalmologists, and optometrists to meet the service and sensory needs of infants and toddlers who are visually impaired, including infants and toddlers who are blind. [FR Page 26459-26460].

The note following current Sec.  303.12 would be removed because the substance of the note would be reflected in proposed Sec. 303.13(d). Proposed Sec. 303.13(d) would clarify that the lists of early intervention services and personnel in proposed Sec.  303.13(b) and (c) are not exhaustive. The list does not preclude the provision of other early intervention services for an infant or toddler with a disability and the child's family to enhance the developmental needs of the child. Such Part C services can include, for example, respite care if the IFSP team identifies it as a service necessary to enable the parent of an infant or toddler with a disability to participate in or receive other early intervention services in order to meet the developmental outcomes identified on the child's IFSP. In addition, persons other than those identified in proposed Sec.  303.13(c) could provide early intervention services provided that the services otherwise met the requirements of this part. [FR Page 26460].
§ 303.16 Health services.
Proposed Sec. 303.16 (Health services) would be substantively unchanged from current Sec.  303.13 except that, consistent with the language in section 602(1) of the Act, the term would not include optimization (e.g., mapping), maintenance or replacement of surgically implanted medical devices, including cochlear implants. We have provided further clarification on the issue of cochlear implants elsewhere in this preamble in the discussion of the definition of assistive technology device. [FR Page 26460].
Additionally, proposed Sec. 303.16(c)(1)(iii) would clarify that an infant or toddler with a surgically implanted device, such as a cochlear implant, is entitled to receive early intervention services that are identified on the child's IFSP as being needed to meet the child's developmental needs, and that nothing under Part C of the Act prevents the EIS provider from routinely checking either a hearing aid or external components of a surgically implanted device of an infant or toddler with a disability to determine whether they are functioning properly. This clarification in proposed Sec.  303.16(c)(1)(iii) would be similar to the provision in 34 CFR 300.34(b)(2) of the Part B regulations (71 FR 46760). [FR Page 26460].
Proposed Sec. 303.16(c)(2), regarding devices necessary to control or treat a medical condition would be clarified by adding the following examples of devices that are necessary to control or treat a medical condition: heart monitors, respirators and oxygen, and gastrointestinal feeding tubes and pumps. [FR Page 26460].
The note following current Sec. 303.13 would be removed as unnecessary. The statement in the note regarding the distinction between health services required under Part C of the Act and services that are not required under Part C of the Act would be reflected in proposed Sec.  303.16. The discussion regarding medical and other services the child needs or is receiving through other sources that are neither required nor funded under Part C of the Act would be included in the child's IFSP and addressed in proposed Sec.  303.344(e). [FR Page 26460].
§ 303.24 Multidisciplinary. 

Proposed Sec. 303.24 (Multidisciplinary) would modify the definition in current Sec.  303.17 to clarify that the term multidisciplinary is used with respect to an evaluation and assessment of a child, an IFSP team, or IFSP development, and means the involvement of two or more individuals from separate disciplines or professions, or one individual who is qualified in more than one discipline or profession. [FR Page 26461].
§ 303.25 Native language.
Proposed Sec. 303.25(a)(1) (Native language) would incorporate the definition of native language from section 602(20) of the Act and current Sec. 303.401(b). [FR Page 26461].

Proposed Sec.  303.25(a)(2) would provide that in all direct contact with the child, the native language is that normally used by the child in the home or the learning environment. This addition would be consistent with the definition of this term in 34 CFR 300.29 of the Part B regulations (71 FR 46759-46760) and is appropriate here because it would clarify the language an EIS provider must use when providing services to the child. [FR Page 26461].
Proposed Sec. 303.25(b) would reflect the requirements in current Sec.  303.403(c)(3) and would clarify that, when used in connection with an individual with deafness or blindness or with no written language, ``native language'' refers to the mode of communication that is normally used by that individual, such as sign language, Braille, or oral communication. [FR Page 26461].
§ 303.26 Natural environments.
Proposed Sec.  303.26 (Natural environments) would remain substantively unchanged from current Sec.  303.18, and would add that the natural environment may include the home, and must be consistent with proposed Sec.  303.126. [FR Page 26461].
§ 303.27 Parent.
Proposed Sec. 303.27 (Parent) would modify the regulatory definition of that term in current Sec.  303.19 to reflect the revised statutory definition of parent in section 602(23) of the Act, and to be consistent with the definition of parent in 34 CFR 300.30 of the Part B regulations (71 FR 46760). [FR Page 26461].

Proposed Sec.  303.27(a)(2) would recognize that State law may prohibit a foster parent from being considered a parent, but also would recognize that similar restrictions may exist in State regulations or in contractual agreements between a State or local entity and the foster parent, and should be accorded similar deference. [FR Page 26461].
Proposed Sec. 303.27(b)(1) would provide that the biological or adoptive parent would be presumed to be the parent for purposes of the regulations. If the biological or adoptive parent were attempting to act as the parent under proposed Sec.  303.27 and more than one person is qualified to act as a parent under Part C of the Act, the biological or adoptive parent would be presumed to be the parent unless that person does not have legal authority to make decisions for the infant or toddler regarding early intervention services, or there is a judicial order or decree specifying some other person to act as the parent under Part C of the Act. [FR Page 26461].

Proposed Sec.  303.27(b)(2) would provide that if a judicial order or decree specifies a person or persons to act as the parent, that person would be the parent under Part C of the Act. [FR Page 26461].

Proposed Sec.  303.27(b)(2), however, would exclude an agency involved in providing early intervention services or care of the infant or toddler from serving as a parent, consistent with the statutory prohibition that applies to surrogate parents in section 639(a)(5) of the Act. The provisions in proposed Sec.  303.27(b) are intended to assist EIS providers and public agencies in identifying the appropriate person to serve as the parent under Part C of the Act, especially in those difficult situations in which more than one caretaker is available to provide consent for evaluation or the provision of early intervention services and to make other decisions 

under Part C of the Act. [FR Page 26461].
§ 303.33 Service coordinator services (case management).
Proposed Sec. 303.33 (Service coordination services (case management)) would replace current Sec. 303.23. [FR Page 26461]. 

Proposed Sec.  303.33 would not require service coordinators to be responsible for identifying funding sources for those services not covered under Part C of the Act and identified as ``other services'' on the IFSP under proposed Sec.  303.344(e). [FR Page 26461].
Proposed Sec. 303.33(a) would provide a definition of service coordination services and explain that these services include, consistent with current Sec. 303.23(a), coordinating all services required under Part C of the Act across agency lines (i.e., coordinating Part C services provided by agencies other than the lead agency). [FR Page 26461].
Proposed Sec.  303.33(a)(2) would clarify that: service coordinators must assist parents of infants and toddlers with disabilities in gaining access to and coordinating the provision of early intervention services and coordinating other services not provided under Part C of the Act that are needed by the infant or toddler with a disability and that child's family and that are identified on the IFSP in accordance with proposed Sec.  

303.344(e). [FR Page 26461].
Proposed Sec.  303.33(a)(3) and (b) would continue to reflect that service coordinators are responsible for serving as the single point of contact for carrying out the responsibilities under proposed Sec. 303.33(b). [FR Page 26461]. 
Proposed Sec. 303.33(b) would require service coordinators to be responsible for coordinating the performance of evaluations and assessments, facilitating and participating in the development of IFSPs, assisting families in identifying available Part C services, coordinating and monitoring the delivery of early intervention services required under Part C of the Act, informing families of their rights and procedural safeguards and related resources, coordinating the funding sources for early intervention services, and facilitating the development of a transition plan from the Part C program to other services. [FR Page 26461-26462]. 
Proposed Sec. 303.33(c) would incorporate the language from Note 2 following current Sec. 303.23 to clarify that the lead agency's or an EIS provider's use of the term service coordination or service coordination services does not preclude characterization of the services as case management or any other service that is covered by another payor (including Medicaid), for purposes of claims in compliance with the requirements of proposed Sec. 303.510 regarding the payor of last resort. With this clarification, Note 2 following current Sec. 303.23 would be removed. [FR Page 26461-26462].
Current Sec.  303.23(c) (Employment and assignment of service coordinators) and (d) (Qualification of service coordinators) would not be included in proposed Sec.  303.33 because, under proposed Sec. 303.13(a)(7), service coordination services must be provided by qualified personnel as that term is defined in proposed Sec.  303.31. Under the definition of qualified personnel, personnel are qualified if they have met State approved or recognized certification, licensing, registration, or other comparable requirements that apply to the area in which the individuals are providing early intervention services. Some States, for example, have developed qualified personnel criteria under Part C of the Act for an ``early interventionist'' who is able to provide service coordination services and other Part C services. Consistent with the content of Note 1 following current Sec.  303.23, and as addressed elsewhere in this preamble in the discussion related to proposed Sec.  303.119, the requirements for a service coordination system that includes the qualifications, employment, and assignment of service coordinators is best left to the States to decide. With this clarification Note 1 would be removed. [FR Page 26462]
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